E ParaLiLELE, 


OR 
>/CONFERENCE OF 
* the Cmuill Law, the Canon Lay, 

and the (fommon Law of this 
RealmeofEngland, WJ=- 
HEREIN, THE AC REE- 
ment and fagracinegt of theſe. 


three Lawes touching diuers mattersnot _. . _* 
.- + before conferred, is at largedebated 
| and diſcuſſed. _ _ ©? > 


and pointes of the — 
ob WiiliauFeiazcer, 


" 


A Table of the ſeneralltitles of 
the ſeuen Dialogues enſuing. 


1. Of Prohibitions and Con- 


-  ſultations. fol.1a 
2, Of Actions vpon the caſe. 
16.4 

3. Of Debts. ---o9.b 


4. Ot Accomptes. 41;b 
5. Of Waſte done in amans 

ground, 49.b 
6. Of Parceners. 55.b 
7, Of Conditions. 58.b 


TO 


CEL LLL ELL LEE LE 
To FR th FP 
TO THE MOST. 


GRATIOVS AND 


Reuerende Father in God , 


lohn by the prouidence ofGod,Lord 


Archbiſhop of Canterburie, Primate 
and Metropolitane of all England, 
and one of the Lords of her Ma- 


teſtes moſt honourable 
priuie Counſell, 


© lo hr reverend, andrighr ho- 
"'&, nourable, it is now arwelue- 
2 month paſt ſuhence Tpreſen- 
d Wo} ed ro your Grace 'a compa- 
ratiue diſcourſe of the lawes: 
A As 4 ſubicd deſeruing the in- 
PLS itrions ſearch of ſome di- + 

, wing braine, by mee ſuperficially handled, and a: it - 
were left ro others to be complemenially perfeted: + 
bur ſuhence by good ſacceſſe and the fauour of the 
Almighiie it furl gained the approbation of men 
Skilfal and learned, who haue perſwaded and en- 
couraged mee to make further progreſſe in this bu- 
ſineſſe, leaſt Imight ſceme coy in weighing hls 
A 2 rhetr 


The Epiſtle 
their frendly ſpeeches ,& careles in refuſing ſo im- 


portant 4 take, though to me _ as being 
the club of Hercules laid vpon the fbolders of Hy- 
las ,1hawe again aduentured upon this cumberſome 
prouince, and drawne other furrowes in this Hony 
foile : and a: Thane cominued the worke, ſo haue I 
continued rhe dedication thereof in all conſtant ob- 
ſernance to your Lordſhip, whoſe regardfull coun- 
renance toward me hath merited more at my hands 
then ſuch worthleſſe paines, rather by the rrauaile 
of my pen, andthe pradticke of my contemplation, 
70 publiſh and notifie to the worlde my durifull 
thankfull and zealefull affettion toward your gra- 
ces perſon, then by rhe vnfeatured lampe ana diſ- 
proportioned bearewhelpe of my miſconceyuing, &+ 
miſcarying endeuourzo plarforme a conſummaze 
and exemplarie Parallele or Trinomion, which s 
an obief ro be aymed at, and a pray ro be purſued; 


' porof the Sroneg all, rhe Muskente, andrhe Merlin, 


but of the Eagle,the Goſhauke, and other birdes of 
an higher wing and more ſurmounting flight : and 
for x2 accompliſhment thereof i were ro be wiſhed, 
that God would vouckſafe our Innes of Court with 
ſeme ſecond Budzus,zhar is athird Varro, whoſe 
skillin the lawes mig hr bee exquiſue, whoſe paines 
extreme, whoſe reward Key : for mine owne 
parte though 1 bee rather a raſhthen a voluntarie 


, ſoldier inthis campe, yet Tam bound by conſcience 
- mor roeaterhebreadef idlenes, to dofor my country 


whas 7 can, and ro labour in my calling as 7 _ 
Pp. | 


be 3 tat = :, : by <2, 
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Dedicatorie. 


And whatſoener this Booke ts , or whatſoentr my - 
ſelfe am, or whatſoeuer my prayer may preuaile - 
with Almightie God , all theſe , if theſe be anie - 
thing , doe with the knee of ſubmiſiue renerence - 
profeſse vaſsallage ro your Lordſhip . And if rhe 
Heauens would ſympathize with my hart, and my 
hart ſhould not by pleaſing my ſeife, and others, 
diſpleaſe your Grace , the verie Heauens ſbould be 
long without you , that this land may be long the 
berter for your Lordſhip. T he God of heauen graunt 
this tf is be his will, for Learningts ſake, Que © 
duplices tendens ad ſydera palmas , prayerh for 
the ſame: Vertuc prayeth for the ſame : Straun- 

gers pray for the ſame : Beneficence zothe riches + 

Munificence 70 rhe poore, crane the ſame: The. 

Church with ſacred vowes : The Common weale . 

with more then common wiſhes implore the ſame. 

What periodcan be berter then prayer ? Therefore © 
here 1 caſt anchor , andbind wp theſe ſpreading 


bnes. 


Your Graces moſt hum- 
ble to commaund: 


WILLIAM FVYLBECKE, 


oo 


The Introduction to the ſe- 


cond part of the Parallele, or 


conterence of the Ciuill Law, 
the Common Law ©, 


T SN: Omomathes, when the firſt con- 
: iD af! ferenceof the three Lawes was 
WSX2| finiſhed, gaue himſelfe to his 
recreation,which was the hunting of the 
Bucke , an exerciſe commendable for 
Gentlemen, and vſed in auncient time of 
them ,whoſe high eſtates had entitled 
them with the names of Heroes,88 Senridei. 
But when winter began to ſhed his cold 
influence,and to repleryſh the aire with 
_congealing vapours ,to make the earth 
as it were a naked beldam, and to cauſe 
the dugges ofthe ſea to ſwell with ſurg- 
ing billowes , Nomomathes retired to his 
bookes,and gaue a farewel tothe fields, 
betrothing himſelfe that winter to his 
ſtudie. And becauſe the 1uice of the late 
conference of the Lawes had turned to 
good bloud in his mind,he meant to re- 
continue the conference , of which he 
had a moreftrict regard therfvf the for- 


mer: 


V2 


The Introduttion. 
mer: For when it was rumord inthe 
countrie where Nomemarhes dwelt , that 
ſuch a conference was had : and after- 
ward certain copies were diſperſed,and 
diuulgated,ſome werewel pleaſed,ſome 
were diſcontented with the Dialogues: 
Pro captu lettoris habemt ſuafatalibelli, Amongſt 
the reſt that were diſconteted was a Par- 
ſon,a plaine countrie man, and a gentle 
man not ynlearned,who when they had 
heard , that Nomomarhes meant to reuiue 
and recontinue the conference , purpo- 
ſed to goto his houſe, and to opentheir 
mindes as they conceiued of the confe- 
rence.Their purpoſe they followed,and 
to the houſe they came , where beeing 
kindly and curteouſlic entertained of 
Nomomathes, and in their by-talke glaun- 
cing at the Dialogues: Nomomathes willed 
them to ſpare no ſpeech , and profeſſed 
that hee would willinglie admit their 
cenſures, and that he would heare them 
in order: They ſeeing his patience pre- 
pared,deliuered in few words their pri- 
uate conceits . And firſt the gentleman 
tooke 
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Thelntroduftion. 

S | tooke exception to the diſcourſes of 
K |! Codicono#es: for thathe in the firſt Dia- 
Kt | logue, diſcuſsing matters of common 
weale,and of the Ciuill Law, did forget 
to handle verie important matters , and 
to his profeſsion not impertinent , The 
firft was becauſe hee did not treat of 
Dettes, a thing inthe Ciuill Law not 
omitted ; and yetin no Law ſufficiently 
debated. Secondly , he ſpeaketh no- 
thing of Accompts or reckonings,wher- 
as that isa large and frequent title in the 
'F Ciuill Law. Laſtly ſpeaking ex profeſss 
$ of the originall of Tenures and fer- 
48 uices in the fourth Dialogue , he ſpea- 
eth veric little of Conditions, which 


cluded » and then ſpake th Parſon, 


The IntroduTion. 
haue much impediment by rrohibirlexs, 
and many times wrong,when they come 
totriall; for the countrie people which 
arethe Iurors,who haue no more defire 
to paie their Tythes,then the Diuel hath - 
to loſe his entercourſe with the ſeauen - 
deadly finnes ;. the Pope to be a Prote- 
ſtant , anda Beareto go to the ſtake. If 
any Prohibition concerning Tythes 
come to be tried by them, ar as ſure to 
paſſe _ the Parſon,as an old chim-+ 
ney 15 ſure of blacknes.. But let any mat- 
ter come to be tried touching common, 
which concerneth themſclues, and their 
- owne profit, they will as ſurelie go with 
the commoner , as the cloudes goe with 
- the Northeaſt wind : Therefore it ſee 
med ro himto be verie conuenient, that 
becauſethe Canon doth ſo much fauour 
Parſons, thattherefore the Canonift eſ- 
pecially ſhould haue debated at large of 
theſe matters : And he thought the Ca- 
noniſt ſpeaking (o little of them in the 
whole diſcourſe , was much troubled 
with the tooth-ache,(the Canoniſt here 
B being 


T be Introduttion. 
being ſomewhat cholericke interrupted 
him, and faid he iangled : for he faid 
there were manie. thinges propoſed in 
the Dialogues , which the Canon Law 
neuer medleth with all , neither hath it 
ſo much taſted of them , as the dogge 
licking of wilw: And in ſome thinges 
which were in the Dialogues ,the Ca- 
non Law hath nothing els, but which 
the Ciuill Law hath : ſo that he ſhould 
not haue kept decoram, but ſhould have 
thruſt lus Fe into the harucſt of cs 
diceno#es , if he ſhould haue encroched 
vpon ſuch thinges, as the Canon Law 
hath as it were at the ſecond hand ſtrei- 
ned from the Ciuill . But, ſaid he, as 
touching Tythes ,if any queſtion had 
been propoſed , I would nothaue been 
defectiue in the handling them at large. 
Then the poore Countrie man made a 
lowe conge,and Nomomabes bowed ynto 
him, as being willing to heare him. Sir 

| (quoth he )Iamby your worſhips fa- 
uour a poorecountrie yeoman,dwelling 
neare a place called Ajrjpolis © and my 

: | yeares 


The Introduftion; 
yeares aremore then my knowledge,my 
patrimonie better then my education, 
and my hand more nimble then-my 
toong : And I hauc had averie gteat 
deſire to haue ſome ynderſtanding of 
Lawe, becauſe I would not fwim a- 
gainft the ſtreame , nor be. vnlike-ynto 
my neighbours , who are ſo full of 
ra 99.7 , that when they ſweat, it - 
is nothing but Law ; when they breath, | 
it is nothing but law ; when they, neele - 
it is perf av; when they dreame it is - 
profound law . The booke of zizzle- 
roms tenures 15 there breakfaſt, their din- 
ner , their boier , their ſupper , and 
their rere-banquet : Euerie plough- 
ſwayne with vs may beea Seneſchall 1 
a Court Baron : Hee can talke of Ef. 
ſoines, Vouchers , Withernams, 'and 
Recaptions: And if you controll him, 
the booke of the Groundes of the Law 
is his porteſle, and readie at his gir- 
dle to confute you 4. Surglie fir, my 
neyghbours are full of ſenfion and 
tention , and fo cunninge', that they 
| "6 will 


wilt make you beleeue , tharall is gold, 
which gliſtercth : So that for a man to 
beamongeſtthem, and to haue lyuin 
and want Law :-1is as if a man ſhoul 
haue bread to eate , and want teeth to 
chewit : Which occaſions mooued me 
atthe firſt to ſeek for ſome skill in Law, 
and amongeſt other bookes, I bought 
The Conference of Law , whereof hath been 
ſpoken , and caſting mine eic vyponthe 
Fat of common wronges , and treſ- 
paſſes :TI wondered thathewhich main- 
taineth the Common Law , amongeſt 
his common wronges and treſpaſſes, he 
ſpoke nothing of Waſt done in a mans 
round: and yerie little of an Action 
ypon the caſe , which is a wheele much 
turned about inthe place whereI dwel. 
And though hee hath dehaered much 
of Tointenants , and Tenants in com- 
mon , he ſpeakerh either little or no- 
thing at all of Parceners. 'Now manie 
of vs countrie people marrie yeric often 
with landed women , and therefore 
would gladly be ſeen in that learning. 
G Trulie 


The Introduftion. 
Truely Sir I bought the booke for my 
more ynderſtanding of the law, and for 
the noueltie, . and becauſe it was in En- 
ghſh: yetthere isa vengeance deale of 
Latin in it, which put mee to the coſt to 
buy a Thomaſes Dictionarie, but it 15 no 
great mater for that, for it wil ſerue my 
foune Reginold, when he ſhall bee tenne 
yeares olde, or thereabout: ButlI pray 
ou-ir atthe nextconferenceletys haue 
ſomewhat oftheſe matters,which I have 
mentioned ynto you : When hee had 
ceaſed to ſpeak , Nomomathes grauely and 
with aduit: cenſured their cenſures,and 
ſpoke in this manner. I fee now( faide 
he) the prouerbe to be verified 2x ho- 
mines r0t ſemremie.there be as many minds 
as there bee men; And though ye haue 
deliuered your exceptions 1n ſportfull 
manner, which as I doe not greatly diſ- 
like, ſoI do notgreatly delight in, yetl 
muſt confeſſe euerie of them doth flic 
to the marke, and the blame reſterh vp- 
on me;who might haue propoſed theſe 


matters to be diſcuſſed ; but becauſe the 
B 3 lucre, 


The Introduion. 


lucre, or loſle ofthe conference, Was to 
redownd wholly to mee in all correſ- 

ondencie of reaſon,and not to others, 
"0 by my curteſie: I thought ita more 
conuenient courſe, and more free and 
ingenious to follow the threed ofmine 
owne choile, then the yncertaine winge 
of popular conceit. Againe, all things 
cannot be handled at Ki times, and no- 
thing is to be intruded into ſuch a con- 
ference which doth not relice to the ſu- 
drie palates, and taſtes of theſe ſeuerall 
lawes. For many things there be in the 
common law which hath not any aff- 
nitic with any thing in the ciui]l or Ca- 
non. But becauſe your motions are {o 
coſonant to reaſon,8: ſo diredtly reſpe- 
ciue to your yocations and functions, 
which in no well ordered comon weale 
ought to be looſely regarded:therfore 1 
proteſt ynto you in finceritie, that if all 
theſe things, which you haue metioned 
may be caſt in the molde of a tripartite 
diſcourſe,the ſecod cotereceſhall bring 
forth that which you haue before con- 


ccited, 


The Fntroduftion. 
ccited, they thanking him for this kind- 
neſſe departed, he immediatly queſtio- 
ned ofthe Lawyers,whether they could 
bring into the compaſle of their ſcuerall 
reckonings all theſe matters aboueſaid, 
who Eaved that they could. Then 
faid he, becauſe the Canonift hath bene ſo 
deeply charged, we wil begin with tiths 
which he is reproued for omitting, The 
the Canonift ſaid, that they might be diſ- 
courſed ypon according to . ſeuerall 
lawes vnder the title of prohibitio. That 
title the ſaid vomumar. ſhalbe the firſt: the 
ſecond of a&ions vps the caſe: the third 
of debts, the fur of accounts, the fift 
of waſt,the ſixth ofparceners,and the ſe- 
uenth of coditions, wherfore bend your 
ſelues wholly to this taske, and let theſe 
things be diligently ſearched & confide- 
red of you, and for this urpoſe take the 
deliberation of twentie EE which be- 
ing had,and the twentiedaies being run 


out, Nomomarhes did thus parle with Cave- 
nologus, 
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[, Diuifion, 


r, The, origi- 
nal! of Tythes 
5uqured of, 


2. The coun- 
cell of Con- 
$tarice is (aid 
to kane con- 
demned VVrc- 


life. tor holding 


Tythes to be 
pure almes. 


Fol. 1. 
The firſt Dialogue of 
the ſecond part of the Paral- 


lele , or conference of the (1- 
uill Law , the Canon Law, an 
the Common Law of this 
Realme of England. 


Of Prolubitions and Conſultations. 
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Y Omomathes. I am 


$ verie deſirous Canonolog i, 
to know the firſt and pri- 
T_ migeniall exiſtence of Ty- 
T_ thes : that their originall 
> being knowne , their law- 

—T EASE fulnes, and neceſſarie vie 
may appeare, which hath not ſeldome by di- 
uers objections and quarrellous ſurmiſes been 
ſhaken , and ſome haue engaged themſelues ſo 
deepelie into this controu ll , thatthey haue 
ſuffered great affliction therefore, if not loſſe 
of life. 

Canonologus. Itis true : Andamongeſtthe 
189. Articles of Wiclif , condemned by the 
Councell of Coy ance, that was noted eſpect- 
allie to beerronious, thathehcld Tyrhes to be 

C nothing 
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aa)Rebuff, 
intraQat. de 
Deci.5-qu. 


2)Exod.c.22. 


Þ)Leuit.c.ylt, 


©) Prouerb.z. 


d)c, cum no1 


fit e0d, 


—_— Co 
ti. 
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Of Prohibitions 


nothing elſe, but pure, and frank almes : and 
that the Pariſhioners might withhold them 
from their Paſtors , if they were wicked men: 
And for that cipeciallic he is ſaid to haue been 
burnt ** : for that which belongeth to God 
may not at mans pleaſure be derogated , de- 
tracted, or diminiſhed. 
Nomoma. Yea, but how doe you proue :, Divifu, 


that they belong to God ? 


Canonol, 1 caneafilic prooue that by their :. The org 
"0 . . . nll of Tythes 
originall and lawfull inſtitution of them, {cqcmortea- 
which was thus : God hath fet downe this {72 & 
rule in Exodus : Decimas C& primitias rus non God. 
rardabss offerre *. Andin Leviticus more parti- 
cularlie he hath appointed the payment of 
Tythe : Omnes decime terre, fue de pom ar- 
borurs, ſuue de frugibus, domini ſunt ,& ill; ſanc- 
rificamur >, Neither is that diſſonant which 
1s written in the Prouerbes of Salomon : Ho- 
nora dominum de rua ſubitantia , et de primi- 
rs frugum ruarum da pauperibus ©. Tythes cer- 2. God is de 
tinlie are God his tributes ; and as the Ca- Ta on 
non faith, are giuen him i ſionum ſpecialis do- = a © 
miny *. And it is likewiſe ſet down, who ſhould 
be God his deputies for the receit of ſuch 
Tythes : Filys Leni dedi omnes decimas pro 
miniſterio quo ſeruiunt mihi in tabernaculo fe- 
deris ©, Thereafſon isſct downe by Ezechias: 
pt poſſemt vacare legi Dei * , And by the apo- bo 


ſtle Paul: ui alrari ſernirde alrari vinere _u b 
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and (onſultations. 2 
;.The He. And of paying Tythes , the veric Heathen 
bas no Which knew not God had great regarde, as 
— 24 ay appeareby Plinies report, where he faith, 
otpaying Ti T has p ry Anh being gathered, was conneyed 
on Camels backes ro: Sabola , there being but one 
Way r0 carie it, and ro go out of that waie was capt- 
zall, and at the gate which was at the endof the 
way , the Prieites d1dreceyue T ythes of the things 
that were caried for their God called Sabis: which 
T ythe or Tenth part they rooke by meaſure , not 
by weight : And before ſuch payment of Tythe, 


there was not permitted any merchandize 


them *, And the Romanes did paie ſucha Tithe hk) Plini. lb, 


4. tuuls is VATO Herewes , And they accompred Zucullns, 
pecully com- who was Verie $kiltull of their Lawes and cu- 
paying Tube, ſtomes to haue been greatlie increaſed in his 

wealth and ſtocke , eſpeciallic for this , becauſe 


in the dueperformance of his Tithe, he was 


alwaies diligent and exquiſite* . And when i) Alex. lib. 
Veios being taken , gold ſhould haue been ſent $7919-3'5+ 


to Apolloof Delphos, in the name of the Tenth *' 
5. Conils's of the pray which Camillus had vowed vnto 


likewiſe com- ,,, - 8 
mendedfor his htm , and 1n the trea/{urie there was no great 


di gece jnpro- 


ang Tenh ſtore of gold for that defrayment, the Romane 
»>pat. Nations brought into the treaſurie as much 
golde of their iewels and ornaments ,as did 


ſcrue forthar purpoſe : rather hauing regarde 


of publike dnetie , then priuate profite * , «)Liuillib.s, 


5 Tie F-: \And Plime likewiſe tcſtifieth , that the Ro- 


in paying brit 29ancs did not taſte, nor make anie yſe of their 
C 2 new 


Of Prohivitions 
ner corne or wine, vntill they had giuen their * 
[)Plinidib.18, firſt fruits vnto the Prieſtes !. And Pharas in 
_ thetime of the great famine of Agypt did al- 
low to the Pricitesa certaine liuelode of corne 
tm) Geneſ. 47. out of the barnes ®, which 1s not diſcrepant 
| from the ordinance of God, as it is ſet downe 
in the prophecie of Malachie: Inferte omnem 
decimam in horreum meum, vt ſu cibus in domo 
n) Malach.z. 22ea , &7 probate me ſuper hoc * , Certaine it is 
, that they which dutifully and plentitully pay 
. their Tythes without fraude and miſerable 
, pinching , or malicious quarrelling with their 
| Paſtor,or Curate , do more floriſh and proſper 
. intheirwealth, ſubſtance ,and their profits of 
the carth , then ſuch as prophancly and iniurt- 
ouſly detcine them: 

0) Ouid in Cura djs dj ſunt , er qui coluere colentur. ® 
mr” Andthereis agood{imilitude or obſeruation 
collected by Rebuffe vpon the affliction of the 
Philitines , that whileſt the Philiztines with- 
held the Arke of God, they were puniſhed 
with manie {courges , penalties ,and correctt- 
ons: For the fruites of their ficldes was deuou- 
red of the Miſe ,and Locuſtes: and ſo he faith, 
_ thatthe lay people as long as they with hold 
. the hwfull Tythes from their Miniſters , ſhall 

PRebuflrac- be with diucrſe loſſes and crofles afflicted”, 
tat. de De. Nomomath. If Parſons oughtto haue tithes 
i as you haue plainely proued, then they ought 


to be contented therewith and not to hauc any 
lands 


3 Diufion. 

1. Whether 
Parſons ought 
to hae no 
more lung 
then tythe, 

2, Its deny- 
ed by Cano- 
pologus that 
they vught to 
hauc vo more 
kung. 


4. Diwſioen, 


| I; 
_ animam alligatam: © buta Layman may pre- 


and (C on/ultations. 3 
lands or tenements, which now they haue: for 
as there isan afhrmatiue _ in the law of 
paying tithes: ſo there is another negatiue or- 
dinance that the Zewires ſhould poſleſle no- 
thing els. 
Canonol, But that negatiue law was not 
made tobe perpetuall, as may appeare by the 
laſt Chapter of Zemniricus & by the 27. and like- 
wiſe by the 25. Chapter, where it is expreſle- 
ly ſaid. Domus vrbium Leuiticorum pro poſſeſsi- 
onibus ſunt imer filios Iſrael, ſuburbana aurem 
eorum non veneant, quia poſſeſsio ſempiternaeſt. 
Nomomath. Whether by your law may a 
man preſcribein not paying tithes. 
Canonol. No man by our law may pretcribe 
in not paying tythe: 4 and a manis bound to q)Dom. inc; 
pay tythe though by an hundred yeeres hee 2-col.ill.de 
hauenotpayed, becauſeif it bean offence to FT" 
pay {lowlie, itisa greater offence notto pay at 
all: * andthe longerthe rythes are with-held, PR 
the offences ſo niuch greater , becauſe as the prmcip. 16. 
reaſon of our law is : diurines derinent infalicem 91+ 


15s s ; Eos ſ)c.fin.de con. 
ſcribe in paying a ſpeciall portionin lieu of the Geru, 


whole tytheas to pay the twelfth part, or the 


twentieth part. * Yetifthe Miniſter or Curate ” 
© -Y t) Part, pariſ- 
may not be maintained by the reſidue of the confil.zg,vidi- 
Tythes, he may. ſuc for the whole Tythe®. 7. 
Andif there beacompoſitionbetwixt the Cu- u) Augel. 
rate,and his Pariſhioner , thathce ſhall pay no clauus in VCr- 
1the, 


lic, 
fo, Tith C, 10, 


Of Prohibitions 
- + tithethis compoſiti6 is meerly void: otherwiſe 
it ſhold beif the compoſition had bene that he 
ſhould pay a cerraine portion of tythe, as the 
ſixtenth or twentith part,or that he ſhould pay 
)Textine, £0 tythe tor certain things: for though the c0- 
venerab.de poſition were beforethe Biſhop, yet it could 
coakr, vil. Leno otherwiſe: * yet according to our law the 
Biſhop may by way of compoſition alter the 
placeor time of paying tythes. 

Codicen. To this which you haue ſaid our ; rhecu 
law agreeth,8 we hauean expreſle rule: ſacer- (5 ago 
dori perenti decimas non poreſt obyci compenſatio. 

b)Ludouic; ** 2ndthereafon is becauſe fiſco perent rribura 
de Rom.in ſin- 12093 Poreſt obyci compenſario ©. Therefore much- 
Tron leſſe may compenſation be obiced in tythes, 
+3+ &4,C. 1 lo , 4 
de com, pen. #4 dev debenrur. 
le.aufert. $.qui 9g lonomop. But by our law if a man graunt , x, «com. 


compenlati. 


, ® . - la 
Ede iw.fiſc. PAICCLL of his mannor to a parſon in fee to be monnana 


d) Gazalup, diſcharged of tithes,& he maketh an indenture inp-ynga 
inver. Decims therot; & the parſon by aſſentof the ordinarie compence © 
grauntcth to him that hee ſhall be quit of the "ie 
tythes of his mannor for this nn of lande, 
now ifhe be impleaded for thetithes therofhe 
. may hauea prohibition, and if this deed haue 
bin made from time out of minde, and he hath 
' bin continually quit of the tythes of that man- 
' BOr he may hauea prohibition in ſuch caſe, if 
| hebeimpleaded : and fo likewiſe it is it ſuch 
\Eirzher vn, diſcharge grow by reaſon ofa compoſition. 
B.4r. G.qz.K. Nomcmath, I pray you let meknow in what , ,,,;.,. 
3£,4-13 caſesuthesarerecoucrableatthe ſpirituall _ 
; an 


Nan 
ibe 


1.Two forts 

of rithes are 
ſer dowre by 
the C nowſt: 
ſome teudall, 
ſome Ecclefſi- 
alticall. 


2. The 

Char ch onelie 
holdeth conu- 
furs of the 
right of tithes. 
3-The K1 

of Fraunce his 
edi roncking 
tithes 1s ſer. 
downe. 


4. Whenthe . 


aeſtion is fa- 

:; and not it 
11: the exami- 
nation of 
tythes may 
belong to a 
lay adge. 


 Millzine:' yet wherethe cotrouerſie is betwixt 


and ( onſultations. 


and wheat the comms, that ſo I may perceiue 
the diucrſitie of the juriſdicti6 ofthele Counts, 
which in it {elf ſeemeth to me tobe ſomewhat 
perplexed & difficult, vnles it be opened & ex- 
planed by caſes accommodate tothe purpoſe. 

Canoxol. There be two ſorts of tithes,being 
parcel of the inheritances & poſſeſſions of laye 
me of the firſt by your fauor will ſpeak firſt,8 
then diſcend to the other : when the right of 
tithes is in queſtion, becauſe that is a meere EC- 
clefiaſticall ſubic& , the church hldeth conu- 
ſance, * 8& there is an edit madeby Ph. the 4. f)gl, inc, ex 
K. of France touching tithes in this manner.De *©50r. de tor, 
cognitione decimari non feudaliumin peritorio vel TOM mw 


poſteſtorio,preſertim inter eccleſuaſticas pane . 
zes noſtre ſe nullatenus imromitrant. 8 And this g) Rubri& Ye 


is according to the rule of our law de cauſa ſpi- Oy 


ritual: ſolus eccleſta(tiens cognoſeit vbi queſtio fur Þ) c ruamde 
PRs" "9. fo 5 ea; of . -  Ordin. cogniti. 
#r1s.” but where the queſtt6 is fac77,8 not awris ;) Text in Cle, 
the examination of the cauſe may belong toa diſpendiol, de 
laye iudge.'but if the controuerſie be mixt,and ,*0-mm c- 5th 
college | , ter.de 1ur.calth, 
the properrie is as wel to be decidedas the poſ- c. tn. derer. 
ſeſhon, the marter is to bee diſcuſſed before an tyra _ 

k 4 ye: Cc, lite- 
eccleſiaſtical iudge,* & whe rithes areleaſed or ras & rubric. 
dimiſed vnto a man,he may demand the tithes 4 ivdic. num. 

. . . SI, 
before a lay iudge, vnles there be contraria fori 1 IRE ROY 


preſcriprio,as there is.in the citie and dioceſſeof vir. intde for, 
comperen,u 
6.glolf, In Co 


theſethat be mcere clergy men, though itbea velt.de loc. 
poſleflory ſuyte, yet itisto bee decided by an 722 c- 8. de 
RE 


decim, 


tingat, 

n) Concil, 
Barel,tra&, 
moder. de 
compro- 
miſl.$.2.gl.r 
Um, 324 


PA __— - 
$&0 0M / bh 5 - 
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ant 


Of Prohibitions 


m)Nauar, in Eccleſiaſticall judge ®, Neyther may lay men Clewie mes 


though it be 


repo, cuco- be compromittes of a decimall cauſe if the meerty por. 


one : yet 


right come in queſtion: ® butſuchtythes as be twlonges®* 
not ſpiritual, butas T haue termed them before chu 
teudall, may be ordered and diſpoſed by lay 
compromittces. 

Nomomath, You haue ſatisfied me Canono- 
logu5touching the point of Eccleſiaſtical iuriſ- 
diction where fpirituall tythes are to be de- 
maunded: Now I pray you ſhew me the na- , 
tureand original of theſe feudall tythes, which 
as yet are more obſcure. 

» Canonol. Their nature ſhall appeare by '; The awe 
| theiroriginall which was thus. Charles Martell tes ope. 
after that he had obtained an happy victonie a- Canooi. 

gainſt the Saracens,who marching trom Spare 3... 
did ſpoileand waſte the lands,goods,and tem- aid = 
ples of the French, did meaneto recompence laze, 

his noblcs & peeres of his realme with ſome 
great reward,and that hee might teſtifie his li- 
beralitie towards his ſaid nobles , by the con- 
ſent of the Biſhops of his kingdome , he did 
giue vnto them the tythes of manie goodlic 
Churches, taking a folemne oath thar it he li- 
uedany while, he would make the Church a 
large amends for this matter , which notwith- 
ſtanding hee did not: but not long after , as 
(Guaznireporteth) fortharſacriledge he died, 
and was carried to hell,and his bodie being in- 
tombed in the temple of Saint Depn#,within - 
d 


a 


and (Conſultations. s 

4-vv: Coe 2 few yeeres after there was ſeene ypon bis 

aſt wiicth © . . P 

ue prauea great ſerpent, it mightbeirwas thedlls 

cw 4" uellin the likencs of a Serpent: but ſhorthie 
after there was ncither bodie nor bones of 
Charles found in that place,and therefare ſome 
thought that hee was carried bodie and ſaule Gugai.inoks 
to the diuell : for thatcauſe the wiſeman hath Cr. 
aid,itis adeſtrudtion for a mi todeuoure that 2) Poverd 
which was ſanQified, &c.** 

Nomomath. It is notgood tocnter into the 
counſailes of the Almightie. The Berhſbamires 
were not vnpuniſhed tor their prying into the 
Arke. And the proucrbs of the —— doe 
admonith vs nor to bite the dead, nor to 
wreſtle with ſpirits. It is not good to charge 
the dead with any other thing the thatwhich 
happened in theirlife : for whoſocuer are de- 
parted this life ſtand or fallto their Lord, who 

$6; BthciudgeofthequickeanddeadandIthink - 

rms. the report of the ſerpent to be buta meere fa- - 

gaebea®= tle diſcrediting the author, and di ing * 
chat worthie protector of the Chriſtians ; but + 
what ſay you Codicgnoſtes of theſe matters. 

Codicymoſtes, | doc not remember any thing 
inour lawerep tto that which Canenole- 

es hath aboue delivered. GON 

Nomomath. What ſay you Ang lonomophilax. 

Anylonomoph. Our law doth neytherfullic 
agree with that which Canonologis hath vite- 
red ncither in veric _ things diſagreefrom 

wn, 


a) Artic, cler, 
c.2.10,H.4.1, 


Regiltr,49. b, 


P) Fitzh,.N.B, 
5i.A. 

q) Regiſtr,46, 
b. & 47,4 


? Of Prohibitins -. 
it;asby your patience I ſhall at large demon- 
. ſtrate. Wee hauearule inourſtatute-law not 


- much differing from the edi&t of the King of 
Fraunceaboue recited by Canonolog. In decimis 5 Ove of the 


& moriuarifs quando ſab iſtis nominibus propo- — 


nintur, prohibtrioni noftre non eſt locus, dummo- 


* do decimarum illarum quamiras non aſcendat ad 


land is com. 
pared with 
the edi& of 
the king of 


quariam pariem bonorum eccleſiz © : And as to France. 
the diucriitic vſed inthe Canon law where the 
queſtions faZFiand not #wris, and where it .is 

perirorio and not depoſſeſſorio, M. Firzherbert 
hath thisaſſertion : that ifany pariſhioner doe 


diſturbe or hinder a Parſon or Vicarin the ca- 7s ot 
RE of his tithes, which isan iniurie in righr of ah 
e 


&, whereas the —_ e is through the 
edan 


waics and paſſages vſc 


accuſtomed, the 


Parſonor Vicar may ſue in the ſpirituall court 
for this diſturbance? : for in this caſe the ſpiri- - 
tuall Court proceedeth vnto excommunicati 


on 1: OneParſon may 


ſnea ſpoliation againſt 


an other in the ſpirituall Court, for the taki 
of tithes which belongeth to his Chur 


though they 


claime by feucrall patrons, and 


by ſeuerall preſentments, bur this is to bee vn- 
derſtoode where the faid tenth doeth not a- 
mount to the value of the fourth parte of the 


Church, forotherwiſe the parti | 
haucan Indcawir becauſethetidleof the patro- 


may 


nage 


6 The Canon 
law agrecth 
with the c6. 
mon,attribu- 


to the {j 
1udge. 


other in the 
ſpiritual court, 


— 


and Conſultations. 6 
nage may come in debate: Butifthey claime - 
by the preſeritment of one patron the aſpolia- - 
tion may be ſued although the profits or tithes - 
be doeamount to the fourth part, or third part, 
: orthe moitic of the benefice : becauſe in ſuch 
i calc the title of the patronage ſhall not come 
; indebate, Andif aprohibition be ſued here- 
upon, the partic may hauea conſultation* : 1,1, « 
andifa man hayue certaine ſheepe depaſturing, Ber.probibir.16, 
and lying within the precin&tes of the ori Ca 
ry of N. within a ycare, the parſon of that pa- zo,E 
oh. riſh may ſue in the fpirituall court for the 
_ tithe woollof theſe ſheepe :. and if the partie 
w ſue a prohibition hee may haue a conſultati- 
ral on* : for the ſuite for tithe doth properly ap- ONES 
| 7% execs. PETRAINE tO the ſpirituall Courte, as by ſta- * © 
m_—_ rute it 1s ordeyned t. andit appearcth by the t) 1.R.2.C.13. 
cal cor, Regiſter of writes, that if the partie which 3475 < 73» 
withholdeth tithe make his executorsanddie, © 7 
the executors may beeſued ». And if a man »)Regiftr. 48. 


= detaine tithes for his ſheep which went inthe 
=p pariſh of N. and were depaſturing and cou- 
the ching there ſo long time; it the partie-die, the- 
___ arſon may ſue his executors: be theſe tithes 


in the ſpintuall- Court.' And: fo the Parſon 
may ſue the executors for. the arrerages of 


tithes due by reaſon of certaine milnes ofthe 2) Eiezherb.N 
teſtatorin the life of the teſtator *:; And the s, ,1,G.H, * 


F > th: 
FN 


Of Probibitions 
by ps 909 may in the fpicituall 


ane 


Court claime tyrhes virwlarum & latticinia- 


wm of the beaſts paſturing in his pariſh, as 


d) Firzherb.ib. namelie milke, butter and cheeſe ®, and the 


& Regiſt. 48. 


of wooll, andthe tythes of honicand 


6) Firzherb.ib, waxe, ©and for theſe hee may ſue inthe ſpi- 
- rituall Court, and by manie authoritics in our 


law,theright of tyrhes is tryable in the ſpiri- 


D+:2.4,24, tual Court.4But wherea mi is ſued for tythes 


33-H.6,21.33, of, 


ATiL75- 


v)Ptoid. Com, 


enlecaſcenrer 


Soby & Mol. 


D)DKrad, lid. 5. ' by 
_—_ as ſoone as the 


great trees aboue the age of twentie yeercs, 


a prohibition will lye by the ſtatute of 45. 9. orwwur 
E. 3. but of home beames, falowes, and anal 6 


the like, of what age ſocuer they be, 
not aptfor timber, tythes 
, _ the —_— — w ers ons 
om tythes ſhall be alſo priui : an 

v5 ſuir _—_ th branches ———_—_ whichare 
rms ſhall bein the ſpirituall Court 
as well as the ſuit for the rythe of the trees 
themſclues: for as BrafFon ſaith,ver pertiner ad 
i#dicem ſecularem cognoſcere des qua ſunt ſpiri- 
inalibas annexa.* And thus it may appeare,thar 
t of rythes commeth in 
debate, the lay Court ought to ceaſe, and 
ſhall be out of juriſdiction : and if it may 
appeare that the right of aduowſon com- 
meth Mm debate the ſpirituall Court ſhall 
be our of juriſdiction : But if the parſon of 
N. doe leaſe for yeares a certaine portion 
of his tythes renderingarent, hee ſhall haue 

| a7 


rnaunded 
ht tobe Jane, ora 


A 


and (onfultations. "7 


6, The the 21 ation of Derte for the rentif it be behind 
=" z atthe common Law , and not inthe ſpirituall 
Rr Court, becauſe the moneyis a lay chartelle, x 
x4, 


$2, Tus 


riſdit. 21. 


Andifthe Parſon take Oates, orother graine, , ,.c 


25 his Tythe : andan other taketh them awaie 
from him , thenature is altered , and now they 
arebecomealay chattell , and the Parſon ſhall 
haue an ation of Treſpas at the common 


Law : Yea by the bookeof 2. Ed. 4. if they h)z516.35, 


de ſeuered from the ix, part, and not yetinthe 
actuall poſſeſſion of the Parſon : Yet if a ſtran- 


ger cariethem awaie, he may haue anaction 


of Treſpas i: Buthe may not in any caſe diſ- i) z.E.4.r5; 


treinefor Tythe : for there is not any land in ** 
demeſne vpon which the diſtreſſe may bee 


made*. Butif in ſuchcaſe debate happen be- ) 114.40. 


twixt Parſon and Vicar, ſo that the right of 
Tythes is tobe ried, the ſuit is tobe maintei- 


ned in the ſpirituall Court!. 9) 35.H.6.39: 


Nomomath . But what if Tythes be not #7: 
duclic paicd, what puniſhments are there to 
be inflied by your Lawes, 

Canonol. In the demaunding Tythes , if 


” 


2. Djs. judgement begiuen forthe demaundanr,there 
», A Preeept o . * ©. 
#uethwitha Muſt a precept iſſue with a monition vnder 


Smeor Paine of excommunication , if he doe not 


connas within certaine number of dayes pay or ſa- 


ve watt tisfie the demaundant ſo much Tythe. And 7) Cfinverb 


E 4.3» 


prxmonit ,in 


91% theTawis that againſt ſuch as be ſtubborne, cle. 2.dews. 


Brachium ſeculare inuocaripore#t ®, c.poflula ti. - 


D 5 Coarcy mn, Ta 
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Of Prohibitions 
Codicen. We haue nothing in our Law con- 
trarieto this, | 
Nomomath , 1 pray you ſhew me Canondl. 
the qualitic and force of Excommunication, 
that I may be better ſatisfied, 
 Canonol. The Canon Law dothobſerue eight 8. Pſe. 
degrees in proceeding to the correction or PU- which heG 
\_ , hiſhmentofthemofthe Clergie, in puniſhing Bo % 
2) ponidevit any offence whatſocuer : The firſt isa moniti- ng ofa 
lib.s, on, vr deſaftant *:The ſecond excomunication, ye. 
9) x3 ren ſe nonpenitzant®: 3. Aſuſpenſion of their bene- 
cler. fice,ſs dfferant ?: 4., The depriuatis of their be- 
f) &preteres neficeyſs perſenerens 3: 5. A ſuſpenſion of their 
q) c.cum de- Ordcts,or degrees, ſi obHinare conredant * : 6. A 
licinfn, de thruſting orintrudingofthEintoa Monaſtery, 
c.cumnon Or Religious houſe ſi indurari exiſtans : 7. Per- 
ab homi.de - petuall impriſonment;ſi incorrigibiles extant (: 
Os - am 8. Aſolemne degradation inthepreſece of t&- 
non ab homi= poral officers*. And this order of puniſhment is 
ate bh alwaics obſerued,vnleſſe the crime be ſo great, 
rerb.infl, heynous,and ſcandalous,that this ſolemnitie1s- 
omitted,and then there isa ſummarie, and im- 
mediate proceeding to degradation,and to the 
deliuering of the party vp tothe ſecularpower. 
.- Buttherebetwo ſorts of Excommunication, 
 theleſſer is not penall, but medicinall,8 is pro- 2: S*r9of 
, porcionable to thatleſſer thunderbalt, which cation, xe 
the Poet deſerbeth : Eft alind lenius funnen Cui te cmmi 
-YOwa.in extra Cyclopum,S euitia flammeq; minus, minus | 
Meant, addidir ire *, It doth ratherin "nk ſmall pro- 
portion terrifie, then inany great meaſure hurt, 


Yet 


TFT ME 


and ( onſultations. 8 
Yet herea diſtinion is to be vſed : for cither . 
the ſentence of the lefler. excommunication is - 
rm 0 mk: then it is medicia- + 

le: orels it is pronounced 'a Canonezas when - 
 amanis#pſofatFocxcommunicate,for then itis ,) c.medici- 
penall * , But the ſentence of the great excom- nalis deſe, 
munication doth anathematize, andis alwaics **i>6: 
. penall*.All theſe things may be thus reſolued, 2) 4c.medici, 
_ eitheran eccleſiaſtical perſon doth comit ſome 
| ſmalloffence,and then heis depoſed,& notde- b) c. cumde- 
' priued,butfora time ſuſpended? ;But ifhe c- *© © 2ccul 
- mitgricuous offeces,then he may bedepoſed*. c) d. c. cum, 
- But ifhe commit faults moſt grieuous , ſuch as 292 *>bomi- 
| by the Ciuill law he ſhall ſuffer death for, then 
. hemay becondemned adperperud carcerem, to 
. haue impriſonmentduring his life *. Excom- I) cl.dehere, 

munication is tearmed in our Law mucro Epiſ- 5 
copi:and therfore it is ſaid inthe Canon law fe- 
lici mucrone Epiſcopi ſacerdorum piacula reſecen- 
, Fw7*,Butthe vemoſt puniſhmerofa laymanfor , ,, 
. notpaving of Tithes, or other miſdemeanour vigs ink. 
. puniſhableby the Canon Law is excommuni- 
. cation onely : after which ifſueth a writ of Ex- 
communicato capiendo atthe Common Law. 


\.Thecom. Angle. Itis true,but we haue compullarie Sta- 
*2- tutes madeforthe paimE@tof Tithes: As name- 
of Ts. ly the Statute of 27, H.8,c4.20, which is, That if 
bythe Fhe Ordenary of rhe oceſe Ec. do oo any conrepr, 


contumacy, d;ſobedience x. of 1 party nor pay- 


ing bis lawfull T the, make information or requeſ 
| D 4 2 


Of Prohibitions 
£2 any of the Kinges molt honorable Counſel! or 
torhe Infices of rhe ny of the ſhire Ec. ro order 
or reforme any ſuch perſon &c. that then he ,or 
the Kinges {ard boworable Counſell, or ſuch rwa 
Iufices of peace, whereof one to be of the 2uo- 
rum, 10 vohom ſuch information or requeſt ſhall 
be maze , ſhall hane full power and axthorirte ro @+ 
rache the ſaid perſon Gc. andro commir him ts 
wwarde, _ 10 remaine vuirhout baile or main- 

ſe , rill ke hae found ſufficient ſuerrie Ec . to 
due obedience ro Cn ,Aecrees and 
, een of the eccleſeaſticall Court Epic. And the 
like Statute was made z2.H.8.cap.7.And by the - 
Statute of 2. Ed, 6, cap. r3.it is prouided, The 
if axy perſon carie avuay his Corne or Hay ,or his 
orher prediall T nthes , beforerhe Tyrhe rhereof be 
fer forth : Or woillinely voithdraw bis T ythes of 
the ſame &c.rhat then von due rhereaf 
made befere rhe ſpirirnall Indee Exc. rhe partie ſo 
Carying away , vunhdrawing &c. ſhall pay che dow- 
ble of rhe T'ythe ſo rakew , loſt  woirhdrawen 
Oc. beſede che coftes and charges of the ſuir Exc. 
 Andas to theſe Tythes which Cawonol, hath 
. abouecalled feudall 


which wee call impropri- 4. rapes. 


ate, itis a by the Statute of 32. H. 8. c. 1 295 
7. that they may bee demaunded by a Precipe Ear cen 
quod redde. s , 7" 82. 


Codiew. Ourlawe inall thematters aboue- 
ſaid conſenteth with the Canon-lawe. 

Amemah, Butwhatifaman willnot pay his 
| Tythes 


Q p33: 


and ( onſultations. 9 
Ty in the time of vacation of a bene- 
CC. 
\. De. — Anglonomeph . Then the Ordinarie ex officio t) negiſte. gr; 
Þ. Theor. MAY Cite him to paie themF, may a 
dawie-re/9 Canonel, That ſeemeth not to be repug- "© ee 
men to pay nant to our Law 8. ) Goodal.lib, 


"ow Coaign. Nor toouts, | OTE 
Nomomath. Now that you haue proceeded 
ſo farre in matters of zurifdiction ,I pray you 
let me mooue you for other doubtes concer- 
ning the ſame point . Whether is the crime 
of Hereſie ſubie&to the cenſure of the Canon 
Law onelie, or to the iuriſdiction of all your 
16. Dive, .awes, I pray you ſhew me how ,and how 
farre forth it is puniſhable. 
—_— . There be two thinges which 
make Hereſite : Firſt it muſt reſpect and con- 


' ficio way cite 


cerne the Articles of our Faith : Secondly 
there muſt be a ſtubborne,and pertinacious af- 
firmation : for there muſt be error in ratione, 
and perrinacia in volumtaze © : for where there is h)Cle. 1.6. 
: TwoSors error, but not obſtinacie, there the partic can 
mand NO be ſaid to be formarus, but ſuſpeiFms here- 


[upettws , 


porrode ſum. 
erin. 


zic#s, and then he holdeth the error inquiſuiue, 


but not adheſewe . But he thatis formarus heye- NE ee 
ics is thus puniſhed in our Law: heis excom- lend. dehz- 
- municated , he is bereaued of all ecclefiaſticall **tic- 


nggnqn .Ex v 
. promotion, he is deliuered vp to the ſecular ;jcamus de 


CS 


Of Prohibitions 
k) c.Vergent. Caſcs theirlandes are reſerued, and left to their 
in ſen.deberet. children : Firſt, if they reueale their fathers 
ae pY © hereſie*, 2. If they hauebeen fo long in poſ- ». I waa 
He. veefficium ſeſſion that they may preſcribe! , Butthedow- Sag 
dc hzre.lib.6. ric of the wile of an Heretike is not forfei- pk 
ted, vnleſle ſhe do marie him knowing of the scirkuds. 
m) c.decreu. hereſie ®, | 
conir.lids.  Codicgn. Our Law agreeth to that which 
you haye faid : And further preſcribeth an 
other puniſhment, which you haue not men- 
cioned againſt ſuch offendors : for itfaith,that 
-/ he quiſquis they ſhall be burntaliue *, 
na al Nomomath. YetT hauereadinalcarned Ci- 
Ee <.vt inqui- Uilian , that in the whole bodie of the ciuill ;. Heredke 
=>" Law it is notrecorded, that Heretikes ſhould Zong nt 
' be pur to death by fire : and therefore he is mable by 
ſomewhat bold with the CanoniFes , and cal- 
o)Alber.Gen- Jeth them jgniuomos canoniitas*. 
; '* Codign, Indeed our Law as to that point is 
©) c. ad abo- Wholic grounded vpon the Canon **, 
lend. de ha« Canonolog . It is not grounded vpon the 
m_ Canon, for we referre the matter wholic and 
finallie to the ſecular Magiſtrate : as your 
writ de Herericocomburendo Anslonomoph.doth 
teſtifie. | 
. Anglonomoph. Indeed inour Realme in aun- 4. The cae. 
- Cient time,he that was to beburnt for Hereſie, Jefmin. 
- was firſt to be conuictedof the ſame before the === 
* Biſhop of the dioceſe &c. and ought to abiure =o Law 


*R; Andif he did after relapſe into it againe, | 
an 


"<23 $5 
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and were thereof condemned in the ſaid Dio- 
ces:then he ſhould be ſentto the ſecular power 
to doe with him whatſocuer ſhould pleaſe the 000) Firzherb; 
king 9*®, Butafterward by the Statute of x5, nat-bre. 26g, 
p of king Henry the eight? , it was ordeined, that p ) rg. H, 8. 
;.Tte pro- he who had once abjured hereſie, and was re- 6p-14. 
= nmr lapſed, and was conuicted hereof before his 
bande bak Ordinarie,that notwithſtanding the Ordinarie 


aine the pu» 


athmer: of Ought not to commit him to the laie power 
he Cao» Without the kinges writ firſt purchaſed here- 
_— vpon to burne him. 

Nomomath . ThenlT perceiue the whole a&t 
both of adiudging to the fire, and of ſending 
the partie to recetue that puniſhment, depen- 

- deth now wholie vpon the Canon Law ,and 
. the ſentence of the Biſhop framing the ſtyle 

| _ his iudgement according to the Canon 
. Law. | 

Canonol , The ſecular power putteth him to 
death : but weare diſcharged of it. 

Nomoms. Nay verily,no more then Nabuchad- 
#ezer can be acquited of expoſing the life of 
Dazxiell to hazard:for he mightas well haue ex- 

_ cuſed himſelfeand ſaid, thathe did not meane 
. to kill him, but did onelie commit him to the 
_ curteſieof the lyons: Andas he did not perſo- 
. nally puthim into the caue,& within the grate: 
_ Þ neitherdo ye perſonally thruſt theſe which 
| youtearme Heretikes intothe fire , nor bind 
. thevntothe ſtake, Nabuchadnezers puniſhment 
| E 2 I hauc 
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Of Prohibitions 
| Thauereadeof, which was grieuous and horri- 
ble : But I doe not reade of the admittance of 
ſuchexcuſe. And whenthe Iudge of Iudges 
* ſhall examine ſuch firie proceedings 
* in vaine toexcuſe themſelues by the fire, and 
i the chaine, andthe ſtake : orby the Shirifeand - 
, the Bailifes , if the Tudgement haue been 
Il and vniuſt. It will be like the excuſe 
lip king of Macedonia made , when he 
ed with the expugnation and ouer- 
the Citie of Chius : Neque ego Chium 
expugnanui, ſed Pruſuum ſocium & amicum eps - 
q)Liuias lib, 74cm adiuni 4: for ſo Pruſias might haue 4 
33. ,,ow=r that he did it not, but onelic encouraged his 
men to do it. So Brutus and CaſSius 
excuſed from killing themſclues, beca 
did non inflit the wound , but did will and 
_ commaunde others to doe it” . After as bad a 
r)For.lib.b fort Dido cleareth her ſelfe of her death,though 
waieto be cleared : 
Pr ebuit Ai.neas et cauſammortts et enſem: 
 TÞſa ſua Dido concidu vſa manu **. 
ButTI will inſiſt no more of this matter . Now »-- 2ij, 
reſolue me, whether any Church-land be de- 
maundable at the Spirituall Law. 
, _ Coaicgn. Religious houſes and landes be- r.whating 
. longing vnto them deputed to holic vie are meicturd. 
. comprehended in our Law vnder the name 2 
. of Church-land or lyuing : And all Jandes 
. Which belong to Oratorics or priuate "S 


,Iit will be 


_ be 
u 


e they 
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 pels, annexed to the particularhouſes of laie 
, men, by the authority of the Dioceſan, and 
- the landes belonging to them are compri- 
+ ſed vnder the name Church-land or — 

- liuingf : Likewiſe that plott or parcell of ;; 
; —— in which'a dead pow is buried » Or foil Frag » 
. whereirt his head or any part of himis buried Opts« | 

. becommeth conſecrate, and religious, and 

. therefore cannot be morgaged nor pledged * : 9E.de reli,& 
. and of ſuch landes our lawe taketh notice and CB 
. holderh full juriſdiction. © lig.poſilt, 
, Canonol. Butin ſtritreaſonſuch things do - 

belong to the iuriſdiction of the ſpiritual 
court®, 

Anglonomoph. Theſe matters are diuerſly 
taken in our law: for in action of treſpaſſe con- 
ccined by the Vicar againſtthe Parſon for the - 
breaking ofhis cloſe, and for his lambes taken 
away, whereas the cloſe ſuppoſed was the 
Churchyard parcell of the vicarage of the 
' plaintife, it was held by the better opinion that 
- in this caſe wherein hs cloſe ſuppoſedin the 

writte is admitted by both partics to bee a gh 1 Pa 
churcyard, the ſpirituall Courtonely ſhould, #7" 
hold juriſdiction *. And an affiſe likewiſe was a) 13.R.z. 
brought ofa houſe againſt a Parſon, who plea- ®idid.1g, 
ded in bar,that he was Parſon of P.and thatthe 
houſe demanded was parcel ofhis ſaid church, 
from time outofmind, and that there was ſe- 

| E 3 pulture 


u)42. Diſti, 
Oratorium, 


- 
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Of Prohibitions 
pulture of deade perſons there : wherefore 
Perſers opinion was that the court temporall 
b) 44.ATpl.8. ought notto holde plea in this caſe ® : butif ;THe reor 
the Parſon of A.and the Parſon of B. do con- 55161m4* 
tend in ſuite for a parcell of lande, the one ==" law. 
claiming it to bee his gleabe, the other his : it 
hath beene held in this caſe, that the ſpirituall 
court ſhall not hold juriſdiction ©. And Brac- 


partie to whome the deuiſe is made ſhall not 
ſuc in court ſpirituall, and if he doe the other 
ſhall hauea prohibition : and thereforeas Bra- 
f) BraQon vbi £703 faith, the deuiſee may enter without the , ...._.. 
ſupr.Perk.tit, licence of the executor * : butifa deuiſe bee Shes reel 
. made of goods, and chatrels reall, as of a leaſe giruaicom. 
fortearme of yeares, or of a warde, there the 
2)FizhN.B, ſuite muſt bein the ſpiritual court 8 : and ifa 


 $3+G, termor of certaine land doedeuiſe his crop 


and dye, the ſpirituall courtſhall hold plea tor 

6) 8.H,z;pro- this croppe® : andif aman deuiſe corne or 0- 
kibit.zg, thergoodsto a man, andaſtraunger will not 
ſuffer the executor to performethe teſtament 
in this point, they may ſue the ſtranger here- 
upon in the ſpirituall court : but if a man 
take goods deuiſed out of the poſſeſſion of the 
| ; CXCCU- 


oO 20 mou 


_” WY we 
- 
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executors , thelaw is otherwiſe, for thenthey 
ſhal hauean action of treſpaſſe at the common 
lawei: butifa man fue another in m_gn D 4H yrobi 


tuall court fora rent reſerued vpon a leaſe of birz8. 
tithes or offerings, a prohibition wil lie in ſuch 


caſe becauſe it isalayerent *,  44Eg332 


Nomomath, Let me now know Canonol.whe 
a man graunteth to one is parronarus of the 
church of Dale, if this title bee controuerſed 
in queſtion, whether ſhall the ecclefiaſticall 
court or temporall hold iurifdiction. 


1 Thatiw pe Canonolog. Surely I thinke it is determina- 


tronalus 
the Canon 
hw is deter- 


minable in the 
eccleſiaſticall 
court,and that 


iebby in Dale, the aduowſon of thechurch doeth D< quodan- 


rp 
the 
ecclefie , 


2 The diners 
fipnifications 
ofthe word | 


= in the eccleſiaſtical CC the right 
of patronage e by the word eccleſua: as 
if nd —_ _ yu ribieccleſiam S jor 
e* = 
_ _ Patronat. 
Anglonomop. The word eccleſia is otherwiſe + 
taken in ourlaw, for it is moſt commonly vied . 
fora place wherein baptiſme and the ſepulture - 
of mens bodies is celebrated ®, And M. Firz- m) 34.E.1. 
herbers ſaith, that by this word ecelefca is meant Jy Pa 
onely a parſonage ®: and thereforeifapreſent- _ 
ment bemade to a chappellas to a church,by 7 F2%NB. 
thename of this word eceleſca,this doth change Fee 
and metamorphize the nature of it, and ma- 
keth it preſently a Church * : and becauſe by 2753-58 


47-E.3.5.& 21 


noteaar the this word (church) is meanta church parocht- 13-H.4. Brefe, 
mn al.therforc ifaman hauean oratory or chappel *7% 


within 


| Of Probibitions 
within his mannor of Dale and he giueth part 

ofthe demeſnes of the ſaid mannor toa Chap- 

. leineforlifetoſing there, yethee hath notby 

this made ita Church, but it remaineth ſtill an 

oratoric, and his freehold : for here wasno ct- 

fectuall operation of lawe to force ſuch a 

P)36-E.3-23. chaunge *. But if a writte bee brought of a 
Church in Dale, and in Dale there bee both a 

q) 20.2 Church, anda S_— yetthe writte ſhall 


inall reaſonable vnderſtanding the patronage 


"eng — is to be diſtinguiſhed fr6 the Churc or bene. * 


: 

w"] 
s 444-05 * 
LB» +Y e 
BE / 
Je. = ; 


. (faith hee) hath a ſpiritual poſſeſſion in the ines. ** 
- church : the ordinarie hath charge of the 
church to ſee the cure ſerued : the patron is 
preſemandi to the church, which being well. 
weied _ clearely bewray the - —rrmmn & © 
in conſequence of your ed argument ' 
wn neither _ nw? 9s 0 ſolide reaſon 
of law entitle the ſpirituall courtto iuriſdiction 
inthis caſe as I ſhall hereafterſhewe. 
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Nomomah. What ſay you of this matter Co- 
dign. | | 
Coaijgn. Wee rely wholy for theſe matters 
vpon & Canon law which in theſe pointes is 
verie pregnant and copious. 
Canonolog. It is ſoindced : butby that lawe 
inspatronatas is meerely ſpirituall, and not tem- 
porall, as eng would perſwade : for 
it is wholly atter a ſpirituall manner carried 8: 
ordered: for though the patronage doariſeof 
{0s threethingsthe foundation, the edifying, and , ,. +7. 6lje 
nakcaparon the endowment * according to theancient ſay- ca.quicunque 
lave. ing parronum faciunt dos, edificatio, fundus : yer "3.4. 2Abbat, 
itis no temporall thing, becauſe though a man 
bec condemned, and his goods bee confiſca- 
ted, yet heeſhall not loſe his right of preſen- \Gleft 
. . . X) O!Ctun 
ting * : neyther is this repugnant, that toa yer.ſubiee.s 
Church parochiall hee may preſent, to a ruusinfue, | 
Church collegiate the lawe is, thatthough his &., Dy | 
aſſent goe not to the election of the partie 
; whois to be the goucrnor : yet our law com- 
mandeth that after the eleQtion itſhould bee 
 regiſtred *. Yet it ſcemeth to be ſpirituall, be- a) c. nobis de 
. cauſe if a laye patron doe preſent one, and *Paronars 
_ after will varie and preſent another : nowe 
. Itis left to the arbiterment of the Ordinarie, 
which of them hee will admit > : and hee, 1.o. ... 
which is ſo refafed by the Biſhop, hath no deere, 
, ; PT , be aurem 
remedie againſtthe "_ preſentee, — NR — 
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may haue remedie againſt the Biſhop for his 
vniuſt refuſfall or wrongfull delay : and his re- 
medie inthis caſe is a duplex querela againſt an 
c) Paftoralis jnferior Ordinaric : andthis muſt bc handled 
-_—_ in the ſpirituall court ©, 
Anzlonomoph. Yeabutthe reaſon of that is 
giucninourlawe, becauſe the right of patgo- 
3)Regiſt. 55, Mage ſhallnotcomein debate *, 

Canono!. This is petere principium, butlet me 
procced. There is ſuch a mutuall correſpon- 
dence betwixt the patron & the Church, that 

' they may not bee ſcuered cither in goucrn- 
ment,or in 1uriſdiction : for though the patron 
hath aliquid honoris, as we ſaid, becauſche isto 

e)164.7, hauethefirſtplacein theproceſſion © : yet hee 
pz mentiss hath alſo aliquidoneris, forhe is bound by our 
laweto defend the Church from all oppreſſi- 
Oe: onsf : andin thatregard ifhe fall into pouer- 
is - - tic,heistobemainteined debonis eccleſie 8, 

Anzlonomoph. Thelc circumſtances do not 
inferre the concluſion which you labour for. 
It ſhall appeare to you Canonologws, by our law 
and by verie ſtrong reaſon, that the right of pa- 


tronage or the aquowlſon of the Church, is 7. 
one of the proper obiedts of the common law. ** rope 
Firſt itisarule with vs, thatifa man be ſued in common law: 


rib. N.p, be fpirituall court fora layefee, a prohibition 
S L, 4 nll e;thatis, for lands and tenementes as M, 
Firzh. wellexpoundeth it ®,” Now that an ad- 


uvowſlon 


and ( onſultations. 14. 
eThr» 24 yowſon is atenement, & lycth in tenure, may 


—_ by ſcuerall authorities be auouched: and ther- 
foreatenure oughtas well to bee foundby of- 
fice of an aduowoſn, as of a mannor i : andai) 14-H,z.:8. 
leaſe for yeares may bemade of anaduowſon, 2 2417-53: 
and it the leflee alien in fee, this isa difſeiſin to 
the Icflor *: and 15. H. 7. all the Iuſtices agree, 6) ,76E, 3-Ite 
thatan aduowſon lycth in tenure ', And forj),a,,, 8. 
that cauſe, if one hold and aduowlſon of the 
king,and graunt it to another without licence, 
the grauntee ſhall pay a fine", And generally?) I” _ 
vponany ſurmiſe, that a man is (uedinthe ſpt- pel.187, 
rituall court fora temporall thing, aprohibiti- 2) Fitz. 43-k- 
on will lic ®. Now theaduowſon 15 temporall, 
though the admiſſion & inſtitutis be ſpiritual. 

'; Daijen. Nomomath, Letme aske you further this que- 
ſtion : ifa man ſweare to me that he will make 
mea fcofement of certaine land before ſuch a 
day.,and he doth itnot, whether nay I ſuehim 
in the ſpirituall court pro leſeone fidet. 

' purifhmens  AAglonomoph. No: for it you do,a prohibiti- 

r-«/-:-fs on will lie by our law, becauſe theacte which 


concerru 


mporall” is to be done isa temporal acte, & is to be tried 


ro; deg by the comms law ® : and if men be ſivorneto 0)3 : — 
> » heeecteli- oye true cuidence to a jurie, and they doe ſo, H.4. 15.24.Ex 
cn whereupon certain perſons be endited of fome P-ponnnie 


miſdemcanor,ifthey which be enditeddo ſue <, .;. 
them that gaue cuidence againſt them in the 
ſpirituall Court for this diffamation doone p)Fizh.NB. 


vi the 4 HS: nP: 42.F.11.H.4. 
with an oath, they may -24g a prohubitio ) $6. prota 1 
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butifany periuric be committed in a ſpirituall : periie 
g) Stat.de cir. Curt, there the ſpirituall coutr ſhall haue iu- ew 
cumſpe&.agar, riſdiction 9 : bur the Ordinarie in temporal nbc 
Mn Caſes maye puniſhe the partic which hath «ll un, 
C.9. committed periurie ex officio,though notatthe 
7) 20.E,410, ſuite of the partic © : and ifa woman haue ti- 
tle to ſuc a Cri in vira, and ſhe maketh oath to 
the tenant of the land, thatſhe will not ſue a- 
ny cui tn vita againſt him, ifafter ſhe ſue a Cuz 
7nvita, and thereupon the tenant ſueth her in 
the ſpiritual! court (ho lefione fidei, ſhee ma 
(Fir, N.B hauea prohibition, becauſe the oath touchet 
$2.1.4-H.z. atemporall thing, namely land*. And ifaman 
proubir.t9, ſweare to one thathee will pay to him twentie 
: pound which he oweth himata certaine day, 
and at the day hee fayleth of the paiment, hee 
may notnow be ſued in the ſpirituall court for 
the perjurie, becauſe an action of debt lycth at 
t)23.E.4.zr. the comms law for the principal*. But 34.H.6 
H.4.88.protub. jt is faide, that if aman buy an horſe for fiue 
; pounde ſoluend. ſuch a day, and fiveareth to 
make paimentat the day, but when the day is 
come fayleth of payment, an action of debt 
eth at the common lawe, and an other ar 
e ſpirituall lawe pro [zſione fider, and a writ 
| of prohibitionlyeth not becauſe they be two 
x) 34H.6.30 diſtinthinges ® : yet 2. H.4.is thata prohibi- 
Bprotub.+ tionlycthinſuch caſe®, 
"7 * Canonolog, But Zindwood ſheweth > 


$.C+ 2, 
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libell may be fo framed,that no Prohibirion will 
liein your laſt recited caſe : as namelie, the li- 


bell may be, ( That the partie hath damnablie 


by it *, | 
Anglonomoph . That is buta weake ſupport 
3+ I mwoods * © . a dis. ace " . 
a«horitcrou- Of the ſpirituall juriſdiction : for it is one thing 
ding puri'cs. tO be puniſhed for periurie , an other for his 


ment p70 lafro- 


a)Lindw. in 
broken hs oaah, pretending that he was not bound cop, comp 


n&io.verb.. 


periur, 


» f1-inrem- 1rreligious pretence. And ſurclieI take itto be * 


[] maters 


pora 
«che cccleſi- apreeable toall Lawes, that pretenſes and in- 


aſticall Law rs 


not adnued, TENTS ATC NOtL puniſhable, but onelic 1» crimine + 


leſz Maiefatis , And aman may ſuc a Prohibi- 
ion directed to the Shirife, that he ſhall not 
permit, nor ſuffer the Queenes lay ſubicctes to 
cometo anieplaceat the Citation of Biſhops, 
ad faciend' aliquas recognitiones , vel ſacrramenia 
preſtanda, niſs ſolum in cauſis matrimonialibus es 
4. The Bani- Peſt armenrarys . And M. Firzherb. thinketh that 
tezcncral- theſe generall Citations , which Biſhops make 
paors 2: tO Cite men to appeare before them pro ſalute 


ſhops ad ſacra- ; k n = [ 

nes yrefen- anime, Without mentioning any ſpeciall cauſe 
a by the com- | : 

mon Law. 11S againſt Law b . 

Nomomarh , Why may they not vſe ſuch 
<otmn—ngg jms Citations ,as well as a 1uſtice of peace 
him is ts by your Law may make a precept to bring one 
pos ' beforehimgoaunſweareto ſuch things as ſhall 


be obiected againſthim without ſhewing any 


b) Fitzh. nat, 


bre.4t.A. 


ſpeciall cauſe ©, Andifby your Law they Can c)Crompe. 
receive no oath but onelic in matters Matri- luſt.p. 31. 


 moniall and Teſtamentarie,then it muſt needs 
F 3 \ be 


et 132, 


= 
F 


: Of Prohibitions and (onſult. 


be intended , thatthough their proceſle be ge» 
 nerall a4 ſacramenra preſtanda, yetitis ſpecially 
meant of Matrimoniall or Teſtamentarie cau- 
ſes: ForI remember a good rule in the Canon 
Law to this purpoſe : 2uando conſtar de lege , 
4) 28.9. 1.ſicut ſufficit generals alles atio * , But what faie you 
cgiminfi, to this matter of oathes Codicgno#tes. 
Codicgn. Our Law differeth little or nothing 5. TheCiull 
fromthe Canon law inthediſcourle of oathes. ww A 
Andas the Canoniites, wee make two fortes of ro; out 
Oathes , Conuentionale and Indiciale : Conuen- 
zionale ,or Promiſſorium, is when we {weare de 
fiturothat we will giue ſomething,or do ſome 
e)Bartol.inl. thing &c*, Judiciale is when the Iudge for the 
- - -— wang triall of the truth of a controucrſic, and the in- 
fourming of his owne conſcience vrgeth the 
f).co.tic.l. partie to take an oath *, Of both theſe riſeth an 
ws iurand,  2tion triable wel enough by the Canon Law : 
for in this mattcr the Canon is the ſterne and 
motiue of our judgements : and therefore we 
hold the rule of the Canon Law firmely : Pre- 
ſtans et recipiens inramentum, contra Canones pu- 
| g) Gl. yerb. 27087 8. | 
=" 3" 4g Noemomath, Well, I will trouble you no fur- 
cen, = —therabout queſtioning of things belonging to 
ſeuerall turiſdictions, but will now paſlc to in- 
uire ſomewhat of ſuch thinges whereof an 


Action ofthe caſe will lie. 
The 


1, Dinihon, 


The fecond Dialogue, 16 
Of Attions vpon the Caſe, 


USE Onomath . T haue ſome time mer- 
PX q uailed: Codicgn. whereforean Ati- 
EENZſ[onvpon the caſe, which you tearme 
= ronem ininriarum , ſhould not 
haue a ſpeciall name, aſwell as other actions, 
when as at the Common. Law cuery action 
befidethis hath his ſpeciall name: AsanaRtion 
of Dette, of Accompt,of Waſt,of Detinue, 
of Couenant, &c. And in your Law there is 
Adtio ex ſtipulatu , aftio empri , attio depoſui, ac+ 
rio de pauperie Ec. Tpray you theretore let me 
noieevafabinced: rd; nit ©: 27 
Codicen. What is more ebbing and flowing . 
then mans inuention : for ſome things it hath - 
wordes too many , for ſome it wanterh naines: ' 
Therefore unenal, when he ſought fot an apt 
name for that age which'enfued the fower ta- _ , 
mous ages, being this laſtage of the world,and 
worſe the the yronage,he naineth it by giuing 
itno name, (for his inuction could natfind out 
any proper appellation)and thus reſolugth >; 
quormm ſceleri non intents 1f{a-. 


Nomen, et amulls poſutt narura werdlla, fi C 
And becauſe our: ſage Maiſtets of the \Law 
could'nor deuife as-manit ſcuetall-narges ;25 
there be ſcucrall, xuvrics ;;lor what Didtio} 
narie could conteine ſo many names ? and be- 
cauſe the name ot tieſigngl 


10uld be\ample, 
and 


1 Of Probibitions 


and large enough for the thing named or fig- 1; The mee. 


nified : therefore they deuiſed that a&7io inm- 

rierum might ſcrue forall wrongs, for which 
they could not frame particular names. 

Anglonomoph . Tndeede as D. Srephens his 

_ water was fit for manie diſcaſes, and yet had 


neuer any ſpeciall name , but was generallic j The Bn. 

tearmed Dotfor Srephens bis water : 10 likewiſe = a As 
. Un 

an Action ypon the caſe ſtretcheth as a remedy ca i te 


againſt manie offences : Yet it hath no other 


namethenan Action vponthe caſe. And it is t5wa=. 


therefore ſo tearmed, becauſe cucrie mans caſe 
muſtbe in that action ſpeciallic and atlarge ſet 
downe : for in that ation the writ ought to 
comprehend the ſpeciall matter ,as well as the 
2)7.H.6.47, declaration *: Wherforeinan Action vpon the 
caſe brought againſt one who was reteined to 
buiea Manirdorchs plaintife , which he after 
b)16.H.6.Ac. purchaſed for himſelte, in deccit of the plain- 
tion ſurle caſe tife : and the plaintife did not ſhew of whom 
4%.£.:6.Brief the Manor ſhould be bought in the writ, but 


627. onelie in the declaration, the writ was aba- 
33-H.6.26, tedÞ., | 


22.H.6,52. Nomomath, T pray you fatisfie me inthis : If * 24 . 


. a man be enterteined ,or lodged in an Inne, 
and ſome of his goodes be taken from him our 
of the Tnne by a ſtraunger , whether may he 
hatean Action vpon thecaſcagainſtthe Inne- 


.* Lnzlonomoph. Doubtles he may , if it were 
a Com- 


5 *u god $a. 4 Go a. 


PEO DMRIEw 


few 


Of Attions upon the caſe. 17 
a commoriInnein which hee was lodged ©, c)x.H.4.7;" 
:. ana8on And if the partie ſo preiudiced doe bring an mm 158, 
mo = Action vpon the caſe againſt the hoaſt, itisno * * 
te keeperof plea for him to ſaie that the plaintife did not 
«2wodbe deliuerany goodes vnto him: orthat the plain- 
= —© tifEhimſclfehadthekeyofthe chamber . And 
an Elegit hath becn awarded in ſuch caſe of the 
land, which the defendant had the daie of the 
iudgement giuen, and not the daie of the writ 
brought. And 4 Capias ad ſatisfaciendum lieth 
nee. it was alaches, and no wrong * : d)4uE.z.1r, 
And therefore the wordes of the writ be pro 
defeftu ipſins B.* : Butthe opinion of Hill, is c )Firzh.nar, 
11.H.4.thatifthe Inne-keeperin ſuch caſe doe Þre-94B. 
notifie vnto the gueſt, that he can not attende 
vpon him,and notwithſtanding he will needes 
be harboured there at his perill, the Inne-kee- 
is diſcharged *- And 22.2.6. the differencet) 11 H444. 
Ifaſt fo . . - 
tage wichme 15 taken , that if a man doe lodge in chamber Pr Hill 
wm; cover” with me by my conſent meerlie,and notby the 
61goodes:he appointment ofthe hoaſt, and he robbeth me, 
tal ve the hoaſt ſhall notbe charged : Otherwiſe is it 
5%  ifhebeharboured there by the hoaſt . Andif 
it chargeds.And z9.H.s.itis faid,thatan Aion g) az.H.6.zr. 
mEkceper pon the caſe lieth againſt the Inne-keeper,, if per Cwiam, 
a" he willnot lodge a man; and the Conſtable 


holdeth,that he is not bound to giue bread (or 
prouander ) to his horſe without preſent mo- 
G ney 


Of: Adions Von. the Caſe. 


b);9.H.6:18. ney paied in hand*,  . 
'* Coden; ByourLaw,it thorough theneg- + 4: By he Cn 
' "ligence of the ſeruants which waite,orattende: keeper wrt be 
inthe Inne, ifany thing be ſtolne outof the LY gs 4 
chamber of the oueſt =. any ſuch ſeruants,the ——_—_ 
Maſter or Inne-keeper himlſeltfe is to be impea- D 
ched by waicof adon ,and he whoſe goodes 
are ſtolne may recouer double dammages a- 
JE fad yerſ. gainſt him* : y Acer” the receit of ſuch goodes 
nan... intotheInneisanimplicatiuepromilſe,that the 
k ) fart. ady, $O0des ſhall beſate *.So likewiſe ifa man haue 5. If troy 
nan, can.ſta, a Ship wherin he vſcth to tranſport & conu the Nate 
Lit, . menor goodes into foreine nations, and hark * be AI the 
pointed a Maſter of the ſaid ſhip, by whoſe ane of &y 
th cfault or wilfull offence the &s of ſome compare, 
thatare in the ſhip are imbeafiled or impaired, 
HEdeexercic, M4tion inthis caſe will lie againſtthe owner 
at... ofthethip': forthe Maſterofthe ſhip is he cu 
m)ea.l.1.6. zorins aus ,anchora,et curacommiſsaeſt®, And | 
in the Tertorike or Almaine language, ſuch a 
> perlonis called by the nameof Stir-man : and 
the owner of the ſhip is therefore in this caſe 
charged, becauſe he prefeed him , and made 
n)ez1.:1.s. him Maſter of hisſhip®, and becauſe to him P 
nonautem. thedailie profites, rents, and oaines of the ſhip C 
oJea.l$. ex. doc appertaine and come 9, 
excitatorem. C anonoloy . I doe not remeraber any thing 
inour Law contrarie tothat which you haue 
laid. 
——— Iwouldbe reſolued of this Co- . Diver. 
dionoites, 


TE 


= 
2 
», the 
f the 
make 
NCC» 


oflon. 


Of Ationswpon the caſe. 18 
dicgnoZtes, whether according to your Law in 
 allcontractes there muſt bea mutuall conſfide- 
rationon both ſides. 
' wie ci- Codicgn. Itis not neceſſarie, that there be 
«| 1a: 5 mutuall conſideration , but ſo there be a mu- * 
6a: ce be tuall conſent , it is ſufficientin our Law , andit - 
Umm in JS therfore called a contract: becauſe by coue- 
can. nanting diverſe voluntares in vnum comrahun- 
Tie for $87 P, D, Baldas noterh,tharthereis a triple kind P) —_— 
cm Of contra, A proper contract, an improper g.zal verbs 
La, contract, anda moſt improper contract . The contrattus. 
3 What 2 PrOPer Ccontradct, is whenbodk parties are vlrro 
732 by x» cir 6q; bound: As if I buy of you a Horſe for q)1.Labeo.s 
cat-v flue pound, I amboundtogiueyou the mo- —_— 
ney,and you are bound to giue the horſe vnto 
;. what a» Me. Animproper contrac,is when one ofthe ._ 
mi7ofsr he” parties onelie is bound by the contract : As in 
aulLav. a gift of goodes, orchattels, the donour onlie 1 a,q, s 
- 5 bound todeliuer the thinges giuen ”. And fo de denar.can«' 
when one lendeth toan other, he which bo- *** 
roweth is only bound ad ranrundem reddendif, 1)E. Gicer. ye. 
5, What a The moſt unproper contract 3 is when neither L " 
"ens Of thepartiesis bound, buta bondor contra. 
«byte ame js diflolued and defeated : As whena man ſel- 
leth toan othera filuer Cup torthree poundes, 
tobe paiedat ſuch a day;&the vendourdeliue- 
xeth the cup to the ſeruantof the yendee, who 
preſently runneth from his Mafter : fo that the 
vendee ſueth the vendor fortheccup,8& the ven- 


dor ſucthhim forthe money.if depeding theſe 
= G32 wo 


Of Ations vpon the Caſe. 


two ſeuerall ſuites, both the parties doe after 
friendlic agree,thatſuites ſhall ſurceaſe betwixt 
them, andthat the one of them ſhall be quite 
againſt the other, this tranſactionas we tearme 
e)Saly.in ib. it is a contract, though moſt improper * , Like- 
&< 2pudz83. wiſe when a man will acquite one of money 
a8. Which he oweth vnto him ypon a contra, 
which in our Law is called acceprilatio-as when 
I faie vnto one with whom haue bargained : 
Haue not you receyued of me all the money which 
. Taid owe uno you by way of comrad ? and he 
- aunſweareth : 1 hawe receyned i all , whereas in 
. truth he hath not receiueda penie of it : this is 
. a goodacquitall,and oneof the moſt impro- 

u )Inſbe.qui, © PET COntractes *, 
| mo.tol, oh. Anglonomoph . Our Law medleth with no 
Cds contractes, but ſuch as you haue tearmed pro- 
cranſaf, per per contractes : For our Law requireth in all 


Bats contractes a mutuall conſideration , and one mireth nown. 


part of the contract challengeth and begetteth 
the other. And therefore the caſe was thus : 
| The ſeruant of A. was arreſted in London vp- 
on a treſpaſſe, and two which did know his 
Maſter did baile him : and after A. promiſed 
them for their friendſhip to ſaue them harme- 
lefſe of damages and cofſtes, if afterward they 
were charged : And ſo it befell, that after- 
warde they were charged : yet it was helde 
that the Action vpon the cafe would not lie 


vppon the promiſe , becauſe there was no 
confi- 


Of Aftions vponthe caſe.” to 
conſideration , for the bayling was of their 


owne head , and was executed before the 


aſlumpſit : But if the Maſter had requeſted . 
before, and aſſured afterward then perhaps the 


taw would haue beene otherwife : as in con- 
fideration that you haue married my daughter 
at -my requeſt I will giue you ati hundred 
pound. This is a good conſideration becauſe 


the marriage did enſue my requeſt, and in like 


fortland may be giuen in frankemarriage after 
the eſpouſals *. And ſo wheras Oneley brought 
an action vpon the caſe againſt the Earle of 
Kemrand his Ladie, and declared yponan al- 
ſumpſitof the Ladie, whileſt ſhe was ſole, that 
in conſideration that he had taken grempaines 
and had expended 1500.li. about her bulineſle 
and ſuites, that ſhe would repay the 1 500. li. 
and beſide that twentie pound more. This was 


helda good conſideration * : and 29. Eliz. the a) rg.Eliz.356, 
Dy. Oneleys 


caſe was ſuch : A man being found in arrera- 
ges vpon his account did promiſe to thedettee 
that if he wold forbeare him per paruis rempus, 
that hee would pay him the money without 
further delay, and the detree did forbeare him 
accordingly, and after ypon this aſſumpſit 
brought an action vpon the caſe: and it {ee- 
med to three of the Iuſtices of the common 
pleas, that the ation would nor lie, becauſe 
that parwirempas was no good conſideration, 
neither could itbe beneficiall to the partie: but 

G 3 one 


x) 10.EFliz. 
272, Dy. 


caſe, 


.- Of Athons pon thecaſe. 


 encofthe Iuſtices ſaide, that if the dertee had 


brought an ation vpon the caſe without any 


\ conſideration alleadged, and had pronedthe 


dette, that would haue ſufficed for that had 
beeneanaſſumpſitin law- and thatthere muſt 
bea reciprocall conſideration inſuch caſe may 
moſt clearely and cuidently be proued, by 44. 
E. 3. A writte of dette was brought, andthe 
plaintife declared that the defendant did owe 
ynto him fiue poundes for a houſe which hee 
had ſold vnto him : the defendant ſaid, that 
there was a couenant betwixt the plaintife 
& the defendant, that the pt ſhold remouethe 
fame houſeathis owne coſts & charges within 
acertaige day toa certaine place, and when he 
had ſo remoued it, that ho the defendant 
would pay him his money, and thatthe houſe 
(or the "an of the houſe) wasnotas yet re- 
moued: and this was held a good plea >. And 


» where two conſiderations are to be accompli- 
* thed, the performance of them both is to bee 
' auerred : Whercfore the caſe was, that in an 


action of treſpaſſe the detendant pleaded a 
concord, that he before a certaine day ſhould 
znake certayne windowes, -and ſhould paye 
certaine money, and he ſaid thathe payed the 
money by vertue of the concord-before the 
_ _ ever tudgement þ; at7io - 
But hee ſpoke nothi the making of the 
windows, and heplgarſ replyed, Nul riel 


accorae 
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accorde, and it was for the plaintife, and it was 


held by all the courta zeofarle. For when they 


accorded that the defendant ſhould doe two 


things, the concord is not performed, vnleſſe 
both be done, and ſo the matterof the plea is 
not good, and therefore the replication can- 
notmake it good ©: And if I buy a 


horſeof &)6.H.7.10; © 


you forſ{txepound, youmay deteine the horſe —— 


till I hauepayed you 4: and ſo if one buy an 
horſe. ofan otherin Smithfield and do not pay: 
to the vendor money preſently, but doth one= 
lypromile it, the vendor may fell it to another 
immediately, and the other can haue no reme- 
dicagainſt him: for otherwiſe he may be com- 
pou to keepe his horſe in perpernum againſt 
is will *: And to this 
21.H.7. whereitis ſaid, that inthe bargaineit 
is implyed, that the bargainee ſhall pay the 
money preſently, otherwiſe hee ſhall not haue 
the thing folde, but if it were for a certaine 
day, the money were not to bee payed before 
the daye, becauſe the bargainor hath giuen 
vnto him cxpreſſe libertie to pay at any time 


d) 10.E,qurt. 


) 19.E,4. I, 


y_ the booke of Chak 


within the time prefixed f : And fo is theum..s. 


booke of 28. H. 8. that acontract or bargaine 
is not good without- preſent payment, vn- - 


lefle there bee a certayne day limited, fo that == "Wi 


one of the parties may haue an action of 
dette for the money, and the: other a writte 
of Dctinue for the wares 8 ; and if a man 

| aſſume 


g)28.H.8, 
3aDy. 


h) Fitz.N.B, 
94 A. 


1) 27,H.s. 
24.2F» 


forthem, thatbe dead before they be brought 
| to 


Of Attions wpon the caſe. 
aſſureand promiſeto one thathe will make for 
him certaine waines for carriage &c. and hee 
taketh parcell of the money betore hand to do 
it, andafter he doth itnot according to his af- 
ſumpſir, the other may haue an action of trel- 
paſſe ypon his caſe * : ſoan ation vpon the 
caſe was brought becauſe the defendant pro- 
miſed to the plaintife, that if the plaintife wold 
diſchargel.S. of execution, in which hee was 
at the ſuite ofthe plaintife, thatthen he would 
pay vnto him his dette, and in truth the pro- 
miſe was made to the wife of the plaintife, to 
which the husband agreed, and thereupon he 
diſcharged the partie, and it was ruled by the 
court,that theaction was maintenable becauſe 


' afeoffementof lands orgift of goods is auaile- 
_ abletotke wife if the husbande doe not diſa- 
. gree, ſoitisof an aſſumpſat*#, 


Nomomath. Trouble your felfe no further 
Anglonomoph. letme aske this one queſtion of 
Codicon. whileſt it reſteth in my mind. Sup- 
poſe thatT haue hyred aſhip or gallic to tranſ- 
port my family, and ſome of my houſhold 
goodes, by lawfull permiſſion, andI agree to 
pay for the carriage of euerie poll or perlon of 
thema certaine ſummeof money, admit that 
three or foure of them die in the ſhip, whether 
ſhall the owner of the ſhippe haue the entire 
ſummeof money, or ſhall it beeapporcioned 


4. Dnuſien, 


ifien, 
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tothe land®, k) Ludouſc, de 
Codicgn. Tocleare your doubt this diuerſ1- —_— —_ 


tie muſt bee vnderſtood : if the owner of the 
; rears {NPPE Ad make a couenant with you, thathe 
be eayedfor would bring them fafe to ſuch a place, then 
=aſkp;i>e ſurely you ought to pay no fare for them that _ 
mate bee dead! : a if the couenant were to take ge nag 
were * theminto the ſhip, and to carrie them toſuch a _—_ 
_— place,the the law wil be otherwiſe: andſo - a 
; 2: cnud be borne inthe ſhip whileſt it is ypon the 
ng nog ſea, there is nothing due in reſpect ofthe AS Eqis 
forthat child. Child ®, mulicr, 

Canonolog. All contractes are bone fidei,and 
what is a contract but /#ipulario verborum? (0 
that itis tobe taken as the words doe ſound,no ; 
. DD n) Pecki, ad 
violencebeing offered to apparant cquitie. * reg,iur. 
Anzlonomoph. In our law there is a caſe not 

much ſwaruing from this purpole, if we ſtand 

not too much vpon the common and verball 
; The barri- Way to go to theend ofa queſtion, I. B, did 
ns declare - bill that A. at a certaine day and 


caſe of carry- 
ing a hore eare vpon Humber did aſſume to carrie his 
or Humber, horſe being taken into his barge ouer the wa- 
ter of Humber ſound and ſafe, and the ſaid A. 
did ſurcharge his barge with other things, by 
which meane his horſe periſhed in the water, 
and this was helda pens) new of aftion ®: but o) 22, Afi, 
ſurely in this caſe without ferrying ouer the P4* 
horſe there was nothing due vnto the barge- 
man by reaſon of the couenant, 
| H Noms- 
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Nomomath, Canozologus, you hauc yet ſpo- 
ken nothing concerning the neceflitic of mu- 
tuall confibanian in bargaines, I pray youlet 
vs heare the determination of your law here- 
upon, & then we will infiſt no more vpon this 
point of contractes. 

Caxonol. Ourlaw doth not refuſe or abiudi- + The cawan 
catethe kinds of improper contractes,as by the ah the cl 


in caies of ims« 


reportof Anglonomoph.the common law doth, proyer con- 

for if two ſhould contend for an eccleſiaſticall 

benefice, as namely for the aduowſon of a par- 

ſonageor ke and one of them agreeth 

with the other, that he ſhall haue one turne of 

preſenting, and the other an other turne, and 

lo ſucceſſine per alrernas vices, heere though 

there bee no conſideration properly : yet in 

our lawethis is a good contrat and a good 

conſideration: but if one of them ſhould haue 

to the other twentie pounde to haue 

adthe preſentation wholy, & ſolely to him- 5 2" 

ſelf, this had bin voidin law and ſymoniacally, 
Nomemarh. How doth yourlaw Anglonom. 

puniſh detaultes for want of skill, as ſuppoſe 

that I do hire one fora certaine ſumme of mo- 

ney to make for meca frameor fabricke of an 

houſe of good timber, wellſeaſoned, and in a 

certain forme, and he maketh it of verie weake 

timber, ill ſeaſoned,and very rudely in forme, 

whether in ſucha caſe willan action vpon the 

againſt him orno. 

47g lonomeph. Idoubt notbut it will, for 

where 
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where aman vndertaketh to do a thing well 8 + - / 
perfectly, and through yur and default - 

of skill hee faileth, remedie is giuen by an aQti- 

on vpon the caſe : for the caſe was 11.R.2.that 

in an action vpon the caſe, the plaintif declared 
thatata certaine day and ycare in London there 

was a couenant made berwixt the plaintife & 

the defendant, that the defendant ſhould cure 

the pf ofa certaine maladie, & he tooke of him 
forita certain ſumme of mony before hand,in 
con(1deration whereof the ſaid def. did vnder- 

take to cure the pt of his maladie, who mint- 
ſtred vnto him medicines contrary to his di- 
ſcaſe, whereby hee was empeired and became ,) rr R2;.447 
worſe then he was betore 1: ſo 19.H.6.an a&tis ſurlecaſe 37. 
vponthe caſe was brought becauſe the def.did 

aſſume to cure the plaintifes horſe, andthathe 

adeo neg ligenter £* improuide impoſuit medicind, 
quodequum@rc. Andit was there ſaid by New- 
r0n,thatifT giue counſaile to a man to giue his 

horſe certaine medicines,who doth it,8&: there- 

upon the horſe dieth he ſhal not hauean aQtis, 

vnlefſe I had vndertaken to heale him, which 

muſt be trauerſed: And Paftoy granted this, 8 

ſaid, that if I haue adiſcaſe in my hand, and a 
manapplieth a medicin to my arme, by which 
negligence my hand is empeired,yetno ation rc) rg,H.6.49, 
willic vnlcs he had vndertaken to cureit *,& as 

I take it, ſo is that caſe to be vnderſtood whith 


 M. Fitzh, hath: ifaſinith doe hurte my horſe 


with a naile, I may haue an action vp6 the caſe 
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though he did not warrant the well —— 


ſume) for in deed the ſhooing of him is an im- = 
plicatiue aſſumpſit,& it there were no confide- 


ration, but the {mith did itof meeregood will, . 
I do not thinke, that any action will lief : ſo be 
thattheadtion lyeth not meerely and directly jp 


for want of skill, but becauſe theaſſumpſit was 
notaccompliſhed for want of skill. 

Coaign. But by our law the want ofskill is a 2 Thatby | 
ſufficient — of action: for if in the caſe wancof ckil 
P_—_ of the making a frame of a houſe, it gh 

enotdone well andarrificially,our law is that 
the artificer ſhall render damages in #0zo, butif 
ſome partbe well done, and ſome ill, ſo that it 
is cuident that if the workeman had vied con- 
uenient diligence, all of it might haue beene 
well conſummared, ſo that there is no default 
inskilfulnes bur in carefulnes, then the worke- 
man ſhall not bee condemned in zoro, bur in 
z4#r0thatis for ſo much, as is not well done *. 

Canonolog, Therule of our lawis, thatrafſa,,,@”Q@@@ 
& [upinaignoramia non excuſas *, non law | 

Nomomath. Let mee know this of you Co- rin, pet on 
&:conoft. when one man through fraud and de- [5 
ceit ouereacheth another,whetheris this puni- 
ſhableinyourlaw as athing iniuriouſly done. 

Codic noſe. Yes ifhee doe circumuent him x Circumvuen- 


6. Dnuſion. 


tion dols mals 


puniſhable 
Nomomath, be call la | 


on 
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Nomomath .” It muſt ncedes be fo intended; 
for Tam ſure your Law reputeth no deceitto 
be good, 

CodicgnoF. Yes. there isadiſtintion in our 


2. Adiference T,awy of Dolus bonus ,and Dolus malus . Dolus 


bonus,is whena man doth machinate or deuiſe 
anic thing to entrapa thicte, or a traytour *, a)f.deleg; 
and ſuch deceit may not properlie be tearmed *:\® © Titia, 
fraude, but it may more fitlie be tearmed by CO Ig 
thename of Soleria, or cunning. Sucha kind 
of cunning is much vied in war-fare,by which 
more victories are atchieued then by ſtrength 
of hand.. To which purpoſeI remember cer- 
taine verſes of an vncertaine authour, that may - 
well be accommodated to this purpoſe : 

Nil refers Arms coningas palma doloue, 

Nam dolus,an virius furrit quis in hoſte —_— 
But Dolus malxs is a craft or ſubtill deuiſe vied b)® de do. 
to the deceiuing of an other®,or to fruſtrate Pal-1.5.r. 
the Law ©: As the Law prohibitcth a man to < deleg.. 
giueanie thing to his wife . And Tirivs giueth ©n*72 legem. 
a horſe to Sempronizs,who giucth itto the wife 
of Tirizs by the ſecreat compact of her huſ- 
band ©, this is done 1n fraudem legs, becauſe g)1.5 ents 
the purpoſe of the giuerat the firſt was to giue in pr. .de do- 
to his wife. But if there bea Statute,thateuery ont? 
one which guideth any wayne ouer ſuch a 
__ being fraught with carriage, ſhall paie 
itj. d, and the partie cauſcth all the thinges in : 
the wayne, when he commeth to the bridge, - 
H 3 to 


Of Alions vpon the Caſe. 
to be caried ouer the bridge on mens backes; 
here is no defraudation of the Law : But if he 
ſhould giue ij. pence for the cariage ouer the 
bridge, but not currant money, now the Law 
ſhould be defrauded®. And whena man is pre- 
e)To.ins. pe- judiced by the fraudulent dealing of an other = 
«op. man, he mayby our Law haue an action a- 
gainſt him, which is called ado deli, an action 
of Deceit. 
Canonolog. Indeedethe difference of Dolwus 
is vied likewiſe in our Law. And we haue a 
rule of that which you haue tearmed dolum bo- jjgrn ent 
num : Frangemti fidem , fides frang arur eidem *., <mmon Lan 
f224.1noli And likewſle — of it vid inourlaw: © 
I. ec. namelicof Salomon, who did vic ſuch cunning 
proponas mn betwixt the two harlots, in ſearching out who 
glo.Accur. was thetrue,and naturall mother of the child. 
But the deceit, which of you hath ben tearmed 
dolus mals, is in our Law nomen reatus, which 
it doth puniſh, as being done againſtthe Law: 
+ for quipeccar, non peccat de legs amhoritate#, 
g)23-4.4.qui Arngloyomoph . That deceit which of ye both 4.2 mas 
—_— hath been tearmed dolus malus,doth not in our jvm 
Law eſcape puniſhment : but for the more [37 ae 
ſtrong inhibiting and repreſſing of it, it doth <&,or am 
affords a double remedie againſt ſuch as en- 
- dammage others by deceit: namelic, eithcr a 
+ writ of Decerr, oran A#1 urhe caſe. Forif | 
a man plaie withan other at\dice, and he hath 
falſe dice , with which he plaicth, and _— 
c 
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the other mans money, he that loſeth his mo- 

ney in ſuch ſort may hauean Aion wpon rhe 

caſe for this deceit . And in other like caſes an - 

Action vpon the caſe, or a writ of Deceitwill - 

lie,at the pleaſure,and clefion of the plaintife. - 

And if I preſent one toa Church, whereof 1 

am Patron,to the Ordinarie,and one T.diſtur- 

beth me : wherefore an other man purchaſeth 

a Luare impedrr in my name,retournable in the 

Common place (I not knowing thereof) a- 

p_ the ſaid T, and aftcr cauſcth the writ to h)5.3-E 3; 

eabated, or meto benonſuitin the action, I 5X72." 

may hauea writ of Deceit againſt him * , And zo.H.6.20, _ 

in cuery caſe an action yponthe caſe is mainte- Firzh- nar. bra 

nable againſt him which ſucth an originall in* * 

the name of the plaintifeagainſt his will i, So if i)zH.6.45. 

a man forge a ſtatute merchant in my name, 8& 

ſue a Capras therupon, whereby Iam arreſted, 

and hadin execution, I may hauea writ of De- 

ceit againſt him that forged it *. Soif the War- k) rg.H.6.44, 

den of an Infant vouch one by couin, whois 5%. _ 

not ſufficient,or pleadeth ſome bad plea,wher- Erzh Naz. be; 

as he might haue pleadeda better plea, the In- 9% 

fant ſhall hauea writ of Peceir againſt him,and_ 

ſhall recouer the full value in dammages ! .1) g-E.4.34. 

And 21.4.6 .a writ of Deceis was brought 

againſt an Attourney for acknowledging a 

ſatisfaction , whereas his maſter was not in 

truth ſatisfied ®. And in a Precipe quod yed-m) 11.H.6.34. 

dar, if the Shirite retornethe tenant of the _ 
| to DE 


Of Ations vpon the Caſe. 
tobe ſummoned, whereas in truth he was nie, 
uer ſummoned, whereupon the tenant loſeth 
by default vpon the Graund cape retourned : 
Now the tenant may hauea writ of Deceir a- 
gainſt him that recouered, and againſt the Shi- 


n)Firzh. Nat. rife for his falſe retourne ®: But the writ of De- 


bre.gp.C. 


cert in this caſe doth not determine the right of 


% mn the land,butdoth only defeatthe iudgement?. 
337-643. And s.E. 4.is that no dammages in this caſe | 
As :, {hall be recouered againſt the Shirife, but he 


$0 E.z.18, 


ſhall be onelie fined. Andifa man recouer in 


p) 5-E.4.49. aWwrit of Wa#t by default, whereas the defen- 
dant was neuer ſummoned, the defendant in 


) 20.E. Dil . - . ® 
cries, thiscaſc may haue a writ of Deceit 4, And if a 
ps 2A man bargaine with an other, and aſſume ypon, 

Ld +$. fe. 


I9-E.z, Diſceir Conſideration to enfeoffe him of certaine land, 
56 andheenfeoffeth another : he to whom the 
—_— ro aſſumpfit was made may hauea writ of Deceir”, th 
r)zo-H6.36. oran Action vponthe caſeat his pleaſure f. And 


—_ hs if one ſell toan othera Horſe which he know- 
98.F. eth to haue a ſecreat diſeaſe in his bodice: or ſel- 


ſ)+H.7.x4. 1th certaine quarters of Graine, which is full 
of graucll ,a writ of Deceit lieth *.. So 17.4.4. 
a writ of Deceis was brought for {clling a cer- 
taine quantitic of wooll, and warranting it to 
be 50. ſackes , whereas it wanted of that mea- 
ſure: thedefendant pleaded in barre that it was 


2.H 7.11. 
t) 20.H,6,36. 


weyed before the ſale, and thatthe ſeruants of wa 
the plaintife being his factors did accepr it,and , ay 


caried it beyond the ſea,whereupon the __ 
KR | c 
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tifedemurred *. Andif a man loſe his land by ») «Hr; 

default ina Precipe quod reddar,whereas he was 

neuer ſummoned, and die, his heire may haue 

an action of Deceir,and ſhall hauereſtitution of ae a 

theland®** , And z.E.z. inthe booke of Aſiſes *; x. ;.Di 

itis faid, that if a recouerie in ſuch caſe be had cir 43- " 

againſt the father by defaule, whercas in truth 15,55" 

the father was deadat the time of the recoue- Firzh. Nar. 

rie, the heire may auoide this by writ of Dif **9#Q 

ceit,or Error *, And whereas there 'be two te- a) .AMp.16. 

nants for life, the remainder to the heires of 

one of them, and they both loſe by default be- 

ing not ſummoned, and the tenant for life di- 

cth, the ſuruiuor ſhall haue a writ of Di/ceze for 

the whole : Otherwiſe it had been if the reco- 

ueric had been againſt the tenant for life onelie LE 

by default >, PEE: 
Nomomath . You haue ſufficientlie diſcuſſed * 

the point of deceit, Now I would craue yu 

opinions of an other matter . Suppoſe that a 

man by ſlaunderous and opprobrious ſpeeches 

is impeached,and his good name impaired,this 

being buta verball iniurie : whether doe your . 


 Lawesinflit puniſhment vpon ſuch as offend 


by contumelious and reprochfull ſpeeches or 
no ? and what puniſhment doe they inflict ? 
Codicgn, Such outragious ſpeeches either pro- 


== pes ceedeof prideand tend to contempt,8 againſt 


Ae not 
able by the Ci- 
ul Law 


ſuchthe Law alloweth no remedie,becauſethe 
partichimſclte may fruſtrate them by cons 
I. There- 


Of Adions vpon the Caſe. 
Therefore the ſaying of the Rhodtans in the ſe- 


nate didargue wiſedom : Superbiam, verborum 
preſertim , tracundi oderunt , prudentss rrrident: 


Pena nemo vnquam dig numindicauit : etiam Deos 

aliqui verbs ferocioribus increpant nec ob id quen- 

c )Liui, ub,45. qu4% fulmine ict um audimmus ©, T he diſgrace,cſþe- 
cially of wordes, irefull men renengeyugh hatred, 

wiſemen with laug hrer : yea rhoaghir happen that 

the iniurie be done by an inferior perſon to his ſupe- 

' rior, andno man euer thought ſuch iniury worthy of 

capitall puniſhment : euen the Goddes haue of ſome 

been reuiled by inſolent tearmes,yer we do not heare 

thas any man hath been ſiriken with thunderbol: for 

zhas fault .But if the contumelie do rather low 

from malice then from pride, & tend rather to 

diſcredit then to cont&pr,the cafe is altered,and 

then a capital puniſhment hath in ancient time 

been inflicted, if the fault were publike . For of 

the Romanes S. Augniine ſaith thus : Romani 

 probris et iniurys Poetarum ſubiettam vitam fa- 

mam; habere noluerumtcapite eria puniri ſancien- 

q) D. Auguſti. 76s Fale carmen condere ſi quis auderes * : The Ro- 
- _ ,oag cult. 92anes would not haue their life & credit ſubietF ro 
; the reproches &> iniuries of Poets making is capital 
for any to deniſe aſlanderows hibell. And he citeth 

| the words of Seipioinanotherplace:Noſtre duo- 
EI decim rabule cum perpaucas res capree ſanxiſSent jn 
his hanc quoq; ſancienda paranerum ſi quis atHita- 


2+ C.9. 


— ze uiſſer ſue carmen condidifser, quod infamiam face- 
"Ic E” Ne 


ret flagiriumme alreri®. 


wtig; ſiinferiorts aduerſus ſuperiorem eſt , capitali 
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. vie. Nomomath . Yetthe Gracians did allow ſuch 
he taunts and biting ry 7 ,a5the 


lame S. Augu#ine reporteth f, And Socrates did f) D-Augut. 


not take it grieuouſly to be noted of Commads- 


ans, for which he giueth this reaſon : $i merits * 
reprehenderint, emendabimur : ſun falſd, rums illa - 


#ihil ad nos artinebunt. And it ſeemeth to keepe 
men in awe, and to reſtraine them from offen- 
ding,whenas wicked men well deſeruing infa- 
mie are touchedby ſuch reprochful inuCtions. 

Codicgn. Your three arguments againſtmy aſ- 


ſertionare but three words, Grecians, Socrares, . 


Terror,to which by your permiſſion I will par- 


ticularly aunſwere. The Grecians did manic - 
times ſleep, when the Romances didawake,8& in - 
matter of ambiguitie the Romanes were by ma- * 


ny degrees moreto beimitated then the Grect- 
ans: Yet the Grecians did not alwaies ſuffer this 
licentious rage & inueCtiue of Poets. For when 
AriFophanes in one of his comedies wold make 
known vnto the people the extorcious & tyran- 


CS 


nous ſpoiles of Cleox,a man of high eſtates, he g) Ariſtoph.in 


was fo inflamed with rancour againſt him, that = 


whe he could hirenone for mony to perſonate 
Cleon,he performedthe part himſelf, & did with 
ſuch indignity 8& diſgraceful termesabuſc Cleo, 
that Cleox purſuing the matter againſthim, he 
was fined 5.talents:andas himſclfe confeſſeth, 
though he gained much by his ated Come- 
die, yet he loſt fully as much by his fine : And 
as himſelfe further confeſſeth ( to expreſſe it 


mu 1ct ates 
in Latin) rewomuir quantum hauſeras * , being #) Aritoph.in 


py a tatt- 
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a tart-tounged detractor , whoſe workes are 
ſcarſelic to be read, vnleſſea man would taſte 
the gall of bitternes, much lefſe to be imutated, 
and(as Ywes cenſureth him well)mulzaper ebri- 

i) Ludouic.Vi, exarers conſcripſut  . And whereas he was cor- +: rifiyie | 

2d bb,x.de ey, Tupted by money receiued of Anirus and Meli- nedfor hi bi. 

de-cg, ##5,the enemies of Socrares,to ſcourge and laſh © 
Socrates in his comedie called Nebwle, (which 
the ſame Yives pretilie tearmeth fabulam nebulo- 
nicam) with contumelious ſpeeches, Socrares in 
this ſhould not haue been pacient, becauſe it 
was crimen facto non leue,exemplo admody graue: 

But Plas, who was more exerciſed then Socra- 
zes in matters of common weale,did baniſh out 

&)Platlib.z, of his common weale ſuch railing Poets *. And 

WP. wheras you think it conuenient to falt the cor- 
rupt maners of men by ſuch —__ ſpeeches, 
that they may feare to offend: thetruth is,ſuch 
ſalt is very vnſauorie,and ſuch courſes very cor- 
rupt : for ifthey be ſuffered to taunt Hyperboliss 
a lewd fellow,they wilnot ſpare Pericles an cx- 
cellent man, (as Ctcero well affirmeth in the per- 

D Cicer.lib,s, Ton of Scipio |: ) for he was likewiſe more then 

derep, _ Nnippedof Ari#ophanes,and Eupols, And $. Au- 7R 
##ine reproucth ſuch meanes of reprouing, pun 

ying grauely , wiſely, and diuinely : Judicys - 

ac Maziftraruum diſceptationibus legitims pro- = 
Poeſutam vitam , non poerarum ingenys habere 
m) D. Auguſt, debemus ® : And diforderlie perſons, as Cirers 
&.l.a.c-9 aithwella cenſoremelins eft quan apoera _ 
Taucr 
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Of Ations vpon the caſe. 27 
rather of a Cenſor which is Magiſter morum: 
then of aſoure Satyriſtor gibing comical-poet, 
which is Corrupror morum, & ſuch faults are ra- - 
therto be rebuked of a preacher curing with + 
his zeale, then ſcurrilouſly touched of aprater - 
wounding with his ſtile:for ſuch carpers ought 
to take religious heed leaſt rind7a Lycambes ſans 


2 Epbliher wine relagerant:But that 1 _- ſhew what our 
ot hbels je . 4 * . = Þ 
aſhubl by wes haue ratified touching this abuſe: ifany 
Sen Madodeuiſcany ſlanderous libell againſt one, 


6 The canon 


lwis{zcrea- & jt happeneth that another findeth it, and he 


oat ſuch, : - PNG 
 _ dothnotcancelit & teare it in peeces,but doth n). de iniurff, 


publiſh it to others, he Rp with capital lex = 


puniſhment ®, and ſois the author likewiſe pu- aq 


niſhed *. 0) Azo.in ſum, 
Canonol. Wee account in ourlaw ſuch de. © 
traction to be [umman miquirarem, & the cen- 
ſure of our law is that omni qui detrahit frarrs 
ſus homicidaeſtt. p) c,1,de ma« 
Anglonomoph. Ourlaw is toxharitable dea- edi6, 
ling a mother,and therefore italloweth the ad- 
miniſtration of goods circafuneralia, though it 
be done bya er, who hath no authoritie Q) 21,H.6a8, 
7 Reprovach- tO intermeddle 4 : becauſe itisa worke of cha- 6; 
pnihableat TItIE" 2 but ſlaunder and diffamation, which r) 21.E.4.5, 
man. blemiſheth the good name of others it dete- 
on pon the ſteth and vtterly diſfauoureth,condemneth, 8& 
puniſheth as aſtepdame vntorancor & violent 
ſpeeches the abortiue children of malice. 
Whereforeanaction __ the caſewilllye ar 
3 our 
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17.18.12. ourlaw for calling the plaintife theefe *: and 
ie, for calling the pt > alle and periured man*: fo 
Sor he anadtion yponthe calc ly cth for calling the 
Se I ©4* Alſe iuftice ofpeace *, But to publiſh one 
o) 4.6, Br. his villaine, whointruthis hiewilinisnoflan- 
Atfer leceſes dernor ationable* : nor to publiſh one to be 
x):,E,45, abaſtard, whoisin deed a baſtard, ifthe defen- 
dant doe make title to the baſtardes lande, and 
did therefore tearme him baſtard thatthe mat- 
pam "<IFY = —_ bee produced into en and 
Nomomah. Enough of this, wee will paſſe 
now toother matters. 


The third Dialogue. 


Of Denies, 


TEL IST _— th — © mm let meknow « Dif. 
SINE e waies & meanes 
F2J| oh _ man may becomein- 
RR Jcbtedto another, fo that remedie 
may be had by proceſſe of Jaw for the debt. 
Codign. A dette may Pang writing Or E- r Denemay 
ſj 4 : as when the dettor 
eto bee obliged and bound to his creditor, 
andſuch bond or obligation may be b _ 
' indented ſub eadem formaverborum, 8 
tuall deliueric itbecommeth the deed 0 chm 


confeſſeth him- 39: Ty xchew 


Pp KLC.o ©» 


F>, 


»ancbligni- both *, Sucha kind of writing wee call inſira- 2)Leruibl, 
deed indenecd 88EBrums privarum, becauſe it is done in the —_ E 
una nameandby the hand of a priuate man, notin delep-te 
thenameof any king or prince: and this kind 
of inſtrument ought to haue the ſubſcription 
ofthree witneſſes® : butthere is a priuate in- b) C.depro- 
| what>#e. (rUmentof more ſolemnity, which 1s called of >** 
newngeri- VS Inſtrumentum garrantigie, an inſtrument of 
tg1e isat the . . 
alllay, WAartantie, vpon which a man ſhall haue pre- 
ſentexccution: as if it do ſpecifie that one man 
isindebtcd to another, this being $teſently ex- 
hibited in place of iudgement, the iudge | 
ought preſently to awarde execution © ; and 0 g, dereiudi. 
ſuch writings obligatorie if they haue any ra- 
zurein them in any materiall place are of no 
credit in law: and there bee inourlaw three d) c.exlirer, in 
(Nie wes Forts of bonds, Nararalis, Cinilts, Pretoria. Na- © ga 6" hd. 
bonds by zayales iS, when as by mutuall contract one of 
the parties becommeth mutually bounde to 
theother. C:uilis, is that which is made in 
formeof law, whereof we haueaboue ſpoken, 
wherein one of the _ confeſſeth and ac= 
knowledgeth himſelfe to bee indebted to the 
other in a certainefumme of money, and bin- 
deth himſelfe for the payment of the faide 
ſumme. Prezoria,which is deuiſed and concei- 
uedofthe Pretor,and TIudge, in preciſe termes 
Mneremay fpecifijng the debt ©. Likewiſe debt may accrue # Inſti, deob= 
«'comrat, ynto one by way of contra, which is nothing "PF 
els butthe c6ſcntof 2. perſons for athingrto'be 


done 


JE de pac.l 
par 


b)Lſceuent#. 


£0, tt. 


)L fi chiro- 
graph, ff. de 
P!S+ 


the dette, becauſe the red 
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. done orgiuen by the ane tothe other, andit is 
- on both ſides obligatorious * : for iftwodoe. 


conſentin this true propoſition : Titus eff ho- 


mo, or in this falle aſſertion, Tirius eft Afenus, 


yetthis is no contract, becauſe non vrrobique 
oblioat ® : for if the wordes or ate be obligato- 
rie, then the contra& is obligatorie,as contrari- 
wile, if the words or acte tend to acquittance, 
then the contra&is nothing els butan acquit- 
tall, asif the creditor doe redeliuer the writing 
obligatorie vnto his dettor, this is an acquit- 
tance in lawe : for otherwiſe the redeliuerie 
ſhould worke nothing 8 : bur if the creditor 
ſhould redeliuera pledge vnto the dettor, this 
will not amount toany acquirall or releaſe of 

Aeiwerie in that caſe 
may haue an other effe,namely the vic of the 
pledge fora certaine time ®: Andifthe inſtru- 
ment or eſpecialtic of the dette be cometo the 
hands of thedettor, the law will intend prima 
facie that it was redeliuered by the cteditor in 
lieu ofanacquittance* : but this muſt belimi- 
ted with this reſtreint, ifthe dettor be a meere 


| ſtrangerinfaFovnto the creditor, but ifhe be 


his ſeruantor oneofhis familie, conuerſing in 
houſe with him, then the intendment will 

otherwiſe : for then the law will preſumethar 
he mightcafily come by the bond withourtthe 


ot Rs A” ork, 
yh i priuitie of the creditor 


Canonol, I haue not atany time obſcrued a- 
| 7 


a.S to = a 
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{Tie exon Ny thing in our lawe which maketh head a- 
Ly al gainſt ele determinations of lawe by you 
inmzzer = MENtiONEd; ; Br, 
genes. Anglonamoph, Our law withſome of theſe 

aſſertions fully agreeth, and from ſomeflatly * 

difagreeth, as I meane to manifeſt by exami- 
7 bycon- NINg in order the particulars of Codicgnoſtes his 
nab) "ny. PCCCN. Dettes with vs may grow many waics, 

and cuerie way anaction of dette will lye :. for , 

it may grow by contractas Codzegnoft, hath a». 

uowched. For if the husband ſell trees grow- 

ing vponthe land of his wife, and the wife di- 

th before they be cut downe,yetthe husband 

may maintaine an action of dette: ſoit is ofa 

vendition by the tenant in taile : ſo where a 

man hath a horſe by wrong and ſelleth himto 

another for acertaine ſummeof money, and 

before the deliuerie of the horſe, he dycth, or 

the owner taketh him away, yet anaction of 

dette lyeth vpon the vendition '. Soif'a man 1) 18.E.4 6 

ſell ten acres of land to another fot ten pougd, | | 

andafterhe will makeno affurance of theland, "= £4 

yet he inay maintain an action of dette for the 

money, andthe other is puttorhis action vpon 

the caſe, butifit bee-agreed, that the aſſurance 

ſhall be made before a certaine day, and the 

ten pound to be paycdvpon the perfeQing of 

the aſſurance, then the lawe is otherwiſe. For 

if hee make not the aſſurance before the day, 

but aftcrhee ſhall not haue anaGtion of _ 

K or. 


*%y 
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=) 226. . forthe ten pound”, Burifatailordoe makea 
Mp . garment for mee, if webeenotagreed before 

' whatT ſhall pay for the making, hee can not 

' haucanaction of debt, otherwiſe it is for vic- | 
134.4. tuailcsand for wine ®. Likewiſean ation of 549972, 


debt lycth vpon aloane of money, made by jms 


0) Fitzh,N.B. the creditor to the debtor *: orit lyeth for a fmon; 
11:6, meeredutic, as when an Attourney bringeth orci yak 
an action of debt for money expended in the in-nonmd 
PFuzh.NB. ſuite of his client? : or vpon an obligation, as **©?- 
Daten +-whenthe cſpecialtic is Nowerims vninerſs me re- 
E429,  meri@n. And afterthe deed faith, adfidelirer 
computandum de proficuis,in this caſe the obligee 
may vſean action of debt, or an ation of ac- 
D4LE3-1% comptathis pleaſure 4, Vpon which caſe Ba- 
E.3.98, K&er28. H.8. inCores caſe thus diſtinguiſheth, 
, thatifthe deliuerie of the money were to this 
. Intent,thatan increaſe or profit might riſe of it, 
+ and not that money might be repaied, there 
* noaction of debt will lie, but a writte of ac- 
1) 28.1.8. 20. compt onely*. Andifa man do make a con- 
— paye certaine money for a thing 
bought by him, if hee make an obligation !-Anctlgs 
for the money, the contracte is diſcharged, «ra cons 
and he ſhall not haue an action of dettevp-"amriaty 
NsE.425-28-0n the contrate *, But ifaman make a ralie, === 
B.6.4.2-H. 7. nd writeth wordes obligatorie vpon the ta- 
$.1.H,6,8. per |. 8 , . . 
Baba2o.H.6.23 lic, and cnſcalcth it and deliuereth it as his 
2%8-3-det-83. deede, yetthis ſhall not binde him, buthee 
may plecade nihil deber againſt it, or may _ 
| is 


- 
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/ 


« hislaw, foran obligation ought tobewrittein * 
parchment or paper, and not vpona peece of 


as you {ay that a man may bee bounde by *** 
\- ana - cede indented, that is likewiſe ſo with vs: 
may bebourl For if one acknowledge himlſelte by inden- 
by deed m - - K 
{ned by the CUCe to bee indetted to another man in an 
en. hundred pounde: for which hee deliuereth 
him certayne Veluet, that the other may {ell 
it after the beſt manner that hee can, and to 
retcigne it for payment, and it any thing re- 
mayne of the dette, that hee will pay it, the 
other may ſell the Veluct for twelue pence, 


and vſean action of dette for the remnant *®, a) 18.E.4.5: 


and 11, H. 6. an action of dette was brought 
for an hundred markes deuiſed by the laſt will 
and teſtament of A. being in the handes of the 
defendant, the def. by Indenture acknowled- 
ed that the ſaid ſummeof mony remainedin 
Fs hands,& the deuiſee made his executors 8 
died,& the aboucſaid aQtion of det was broght 

. by the executors, 8& it was allowed: the law is 


. likewiſe ſoofanaccompt ®. And if the words 6) rr,H.6.46. 


of an indenture beſo : ra conuemizeſt inter nos 
quod A, ſoluas B.20.1i.adfeſtis Paſch.B.may haue 
an action of dett hereupon ©, So when a man 9 30. 


at 


t) t5.E.3, 40; 
- , wood*, But the Queene may maintayne an 44.E.3.21.2R, 


| action of dette againſt her Farmour vppon dett, 4.12+ 
. ſucharalie * . Anda man ſhall not be fined ry 
for denying a talye enſealed *. And where- *) wy 


makethſucha bill ,namely this bill witneſſeth, I*'ven-Srarh- 
| K 2 th 
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' C. without ſaying more, this ſhall chargethe 


ſtator could not haue waged his law againſt 

«this bill: for theſe words recepiſſe, or debere, or 

* peneri ad ſoluendum 20.11. doe make a good ob- 

\ ligation and ſhall bind the executor: tor euerie 

- word which prooueth a man to beedettor, or 

- to hauea ſtrangers mony in his hands, though 

d) 28.H.8.20, it beby bill, yer itſhall chargethe executor ©. 


Cores c.per. As for your inſtrumentum garrantivie.an inſtru- 
Fitzia, er _ 


forthereupon the partic to whom the reconi- 

ſance is made ypon thecertifying of the ſame 

.in Court ſhall haue preſent execution. For ifa 

ſtranger to the reconifance of a ſtatute come 

into the Chauncerie and ſhew the ſtatute, and 

pray execution,he ſhall haue it : and ifaſtatute 

+ marchantbe acknowledged tg two, 8 one of 

. them commeth into the conrt with the ſtatute 

. heſhal haue executionin both their names © : 

e)11,K4,s And 17.E.3.two ſueda Cerciorari of a ſtatute 
. merchant , and after the Cerciorari returned 

the parties came not, but others , as execu- 

tors profered themſclues, and ſhewed forth 

N172.3.3z, thetcſtamentand praied execution, and had 
it* . Butthe opinion of Xllis to the contrary 

14.E. 3. for a Cetiorari was ſued vpon a ſtature 

mer- 


*thatl A. haue borrowed ſo much money of . 


EXECutor as well as an obligation, and the te- . 


Mountague, MENt of warrantie as you hauetearmed it, it 1S bonds reiems 


bled to an in» 


fully and proportionably reſembled by a rC- grumca « 


cogniſance vpona ſtatute merchant or ſtaple : ms ® 
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merchant, and before execution the plaintife/-. 
dicd : wherefore Greene praicd execution for -- 
executors; But Hill ſaid, thathe ſhould haue * 
ſuedaStire facras for the the executors, for it 
may be that the teſtator hath releaſed; Where--- 
fore you muſt ſue a Scire facias out of the certi-'- 

. ficat®, And ypona ſtatute ſtaple the partie ſhall #) :8.E-3.r0, 

* haucexecution ofthe bodic,landes and goods 

' by one writ: And vpona ſtatute merchaar,firſt 

* aCapias tilla quarter of a yeare be paſt, and vp- 

on aretourne of Noy eſt inuemus, the partic 
ſhall haue a writto haue execution of his lands Þ) r5.H.7.14. 
and goodes*., And aman may ſuc an ation ,,,,.D. 
of Derte ypon a ſtatute ſtaple, vpon a ſtatute 
merchant, arid ypon any other recogniſance i, i) Firzh-Nar. 


13. A deede And whereas you haue faid,thatadeede razed CW 


a the iSNot good in your Law, no more it is in ours, 
cant if it be razedor interlined, and in ſuch caſe the 
obligour may conclude his plea , if he be im- 
+ pleadedin an action of Dertte , with a Non eff 
* factum*, And whereas you haueafhrmed that k) 1.7.14. 
there be three ſortes of bondes in your Law, Raue* Per 
14 The em- Naruralss ,Cinilis , and Preroria : For the firſt ; 
pecthin b- two I haue ſhewedthatour Law agreeth with 
teCuill Law YOUTS : and as to the laſt it agreeth in the ſub- 
tne Nance of thething , though not in the ſound 
of thename: Foran action of Derre may by our 
Law be brought vpona recouerie or judge- 
ment conteining the dette . For ifa man reco- 
uer dammages in a writ of Waff, he may ſue a 
3 writ 
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I) Firzh.Nat, , Writ of Derre vpon this recouerie , if he will!, 


- And fo for dammages recouered in a Re- 
ſein , a writ of Aiel, Coſinage,and a writ of 


Emre ſur diſſeiſun® . Butin that you ſaid that «5. The can. 
the redeliueric of a writing Obligatorie vnto fret 


theobligee is in ſteede ofan acquitance, this is 


not ſo in our Law. For though it be notably i wn 
well obic&ted by Fineux 1.4.7. that there beas acquiance. 


manie waics for him to whoma deede is made 
to difſolue the deede, as for him who maketh 
a deede, to make ita deede : as where as it is 
enſealed, he may break the ſeale : and whereas 
it is deliuered as the bond of the partic, he may 
redeliucr it in ſteede of anacquitance® : Yetit 
is better aunſwered by Ma##.Keble, thata rede- 
. liucrie may becither of a deede executorie, or 
- a deede executed : The redeliueric of a deede 
- EXecutorie hath ſome operation in Law ®,(asif 
* a man deliuer a writing obligatorie asa {croule 
to I. S. to deliucras his deede toI. N. vpon a 
certaine condition perfourmed : if I.S.deliuer 
the {croule back to the bailor, before the deli- 
ueric of it to. N.and beforethe condition per- 
fourmed, the bailor ſhall notanie way be char- 
ged by vertue of this bond : Butif ithad been 
deliuered atthe firſt as his deedetoI.N. = 


© YPerkins tit, 2 Condition perfourmed ® : ) Now the redeli- 


ucrie of it neque ligar,neque ſoluir, worketh no- 
thing-becauſeadeede can haue but one deliue- 
ric, and if the firſt deliueric be good,the ſecond 

is 


BY TTHNe 
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. 5 voide, if the firſt be not good, the ſecond 
* maybe 
als for if a man be diſlciſed, and after releaſe 
to the diſſeiſor, andafter thediſſeifor redeliue- 
reth the deedeof releaſe to the difleiſee, and 
ſaith that he will not haue aduantage of it, yet 
this is to no purpoſe : for by the releaſe execu- 
ted no right may bee demaunded by him to 
whom the deede is redeliuered : but a right 

. may be defended by him who is in poſſeſſion, 
- towhomthe firſt deliuerie was 4. (But if the 
diſſciſcereenter ypon the difſeifor, and the dil- 


. of releaſe readie to intitle himſelfe to the land, 

. the other may ſtill hold poſſeſhon of the land: 
but then the redeliuerie of the deede of re- 
leaſe doth him no good dirc&tlic, but onelie 
per accidens, becauſe the want of it doth hurt to 
thediſleiſor.) | 

Nomomath . Now I pray you refolue ypon 

this, whether ſhall the Executor or Admini- 
ſtrator be charged inall reſpects with thedertes 
and Legacies of the teſtator, or how farre forth 
they ſhall be charged : ForTIaccompta Lega- 
cie to beakind of dette. 

\ 2-heciua Coden. The making ofanExecutor,which 

Lathe Exe- of ys is tearmed hereds inſtirurio , is to appoint 

-. oneto bean yniuerfallſuccefforin the right of 

all his goodes after his death by his Teſtament 


» Diuifion, 


?. Andſo itisofa releaſe execu- p)11H64. 


9-9-9 


ones c.per 


: . Vauiſor & 
. ſeiſor bringeth an Aſs/ſe, and hath notthe deed Keble. 


or laſt will”, which.is not of force tilt the death | YC —_ 


of” 


() Ifodor.li.g. 92enrum,vntil the teſtatorbe laied in his 
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of the teſtator, but vatil{ that time it is kept 
clauſum &> ſig natum, and as Iſodore ſaith, rather 
according to the truth of the thing,then accor- 

ding to the truederiuation of the word (as ma- 

nic times he doth ) it is therefore called Teſta- 
mentum , quia non valet niſt poſt te aroris mw 

ue*, 

And ſuch Teſtaments muſt be infinuated to #, Infimwnia 
the Officiall or Commiſlarie of the Biſhop of ir tym 
the Dioces within foure monethes after the *-** 
death of the teſtator : which inſinuation is a 

pointed by Law, Ad eutrandum falſuarrm,er FA 


t)L. iubemus. ex dum wveritatem T eftamenti © . But de inre Pr 4- 


C. deteſt. I. 


C, de fidei. 
com. 


' zorio though a Teſtament be not made , yet 


ſome perſon may be appointed by the Prezor 


u)Tuſti. de bo, tO adminiſter the goodes *, Andas well thead- 3. Iythe 
pol. $. 1. ct &. miniſtrator, as the executor ought to make an cxcancr o 


eo.tit. 


&6.inftru, 


Inuentorie or ſufficient Catalogue of all the nw ak 


goodes of the partie in whoſe right they ſuc- rum 
ceede, which ſhall come to their handes . And ofthe paris 


.itis a uu and ſafe waie for them fo to doe : 


for ifthey doe fo they ſhall not be charged fur- 
ther with anie debtes then th&goodes of the 
teſtator, or him that died inteſtate will extend. 
And ſuch an Inuentorie by our Law cannot 
be diſprooued, vnleſſe the number of the wit- 
neſſes that diſprooue the Inuentorie be twice 


. as manie in number as they whieh doe prooue 
mJ cum Io. - 


it, whichare commonly called Prizors **, And 
the Inuentorie ought to be begun by the Exe- 
cutor 


tion 
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cutor within 3o . daics after the death of 
teſtator , orat leaſt within 30. daies after that. 


' he hathnotice that he is made Executor : and 
, itoughtto be finiſhed or conſummated within 
. thirtie daies after, or atleaſt within a yeare af- 
* ter, if the thing 
' ſedinremoteplaces, and then he ſhall be 


es be farre diſtant, and _ 
ged no further, then the goodes will ſtretch: 


otherwiſe he ſhall be charged in ſolidum:for the 4) Garal. ia, 


whole dette 4. 
Canonolog . Theſe thinges which you haue *"* 
propoſed are not reiected of vs, but are of vali- 
ditieinour _ , | 
Nomomath . I ou Anglonomoph. rip v 
the particulars of Cod ;oneBerhis tae diſion e 
as diſtinlie as you can : for theſe things vtte- 
red by him are of great importance and vſe at 
this day : wherefore I would haue you ſtud 
ouſlic and with care to diſcufle theſe things. 


4. The power Anglonomoph. In the ſubſtance of theſe mat- 
«he Bea: terS Which he hath mencioned, I doe not ſee 


whole vpon 
the will of the 
Teſtator by 
the wmmon 
Law, 


at the firſt glimſe any diſcordance in our Law, 
but in the circumſtance there will be ſome dil- 
ſonancie, and variance. Firſt to ſpeake of the 

wer of an Executor by our Law, it depen- 
deth wholie vpon the will and defignement of 
the Teſtator : For if a man make three his exe- 
cutors, and all refuſe the adminiſtration but 
one,yetthe others ſhall be executors by vertue 
of the will , and may adminiſter when they 

"no * pleaſe, 


e) 35.H.6.36, 


f) 4H 1 


| | Urges 
' Steath.eit-Ex« 
ecut.ou Entr, 


h);7.H.6.30. 
21.H.4.Exc- 
cut.58.per 


a - 
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' pleaſe, andan action oughtto be brought in 


* all their names, otherwiſe the writ ſhall abate. 
Andif a man haue goodes in diuerſe Prouin- 


ces , he may make his executors of his goodes . 
in oneof the prouinces, anddie inteſtate asto. 


the other goodes: Andif the Ordinarie doe 
commit the adminiſtration of the goodes 
which are in the other prouince vnto him, 
now is he both executor and adminiſtrator *. 
And 4.4.6.inanaQtion of Derre brought by 
the Executors vpon an Obligation, the defen- 
dant demaunded oier of the Teſtament, and 
he hadit , andthe plaintife ſhewed fortha Te- 
ſtament nuncupariue , being thus in effect : 
Memorandum quod A. conſlituit B.et C, execuro- 
res ſuos and this was vnder the feale of the Or- 
dinarie: and the opinion of the Courr was, that 
this was ſufficient matter to maintaine the ac- 
tion* : andif there benot ſpeciall caution to 
the contraric . By our Law likewiſe the execu- 


tor doth vniuerſally ſucceede in the right of, 


the goodes of the dead, and he may enter into 
the Cds of the teſtator to take the goodes8. 
But if a man deuiſe goodes to one, and dic, the 

deuiſee cannot take the goodes without the 

deliuerie of the executor®. And the execu- 

tors do ſofullie , and viuclierepreſent the per- 

ſon of their Teſtator , that if an ation of* 


: Dettebe brought againſt two executors, and 


the one of them pleadeth miſnoſmer ,and the 
| other 


7 ano ae a 
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other pleadeth that he is adminiſtrator , and .* 
not executor : the opinion of the Court was * 
that they ſhould not haue both pleas , becauſe 
they did repreſent their teſtator, who could 
haue butone onely plea. But it ſeemeth by i)37-H6.30. 
the booke of #. Ed. 4. that they ſhall haue ſeue- 7****# 
rall pleas, and the moſt peremptorie ſhall be 
tried ©, Andan executor oradminiſtrator may 
haue a writ of Error vpona iudgementgiuen 
againſt their Teſtator concerning dette or 
;.acording dammages! , And thata teſtament and a de-!) Firzh.Nat. 
nies" Uiſeare of no force till thedeathof the deui- *** 2: 
wor ns. ſor, may appeare by diuers good authorities 
of the deuifor. 171, Our Law ® . And whereas Codicgn . hath m) Littler. lib. 
aid, thatby their Law there muſt be an inſi- 3-<19/<#5. 
«The eo nation of the will to the Biſhops Official, 7” * 
wh doubtles it is ſo in our Law, for there muſt * 
de ifuati. DE ſUCh an inſinuation and probate of the will, - 
= wil5. before the executors may bring anie action - 
_ of Dette ® . And the Ordinarie may ſequeſter o) 7H.4.r8. | 
_ the goodes of the dead , vntill the execu- agony — 
. tors haue prooued the Teſtament : And the Greyft. cafe. 
Metropolitane may do the fame ,ifthe goodes g 
be in diuerſe dioceſes ®. But our Law diffe- 0) s.E.4-33s 
\rcth from the Ciuill Law in this , that the 
. adminiſtration of the goodes of him that dieth 
« inteſtate is not committed by the Preror, but 
« by the Ordinarie: Forif a man be indebted, 
and dic inteſtate; or if the Executors of one 
thathath made a Will refuſe to be executors, . 
Lz whereby 


k)8.E.4.24; 
Exccut.3 I. 
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whereby the goodes do come tothe handes of 
the Ordinarie,the creditors may haue a writ of 
)Firzh,Nar, Dre againſt the Ordinaric by the ſtatute of 
.120.D. Weifminſter 2.cap.19? .andin thiscaſe hemuſt 
5)95.434, be ſucd by the name of Ordinarie 4, But after 
adminiſtration committed the Ordinarie ſhall 
r)8. Elizab.  notbeſued*. Andif Sedevacame, the Deane 
WF and Chapiter be gardian of the ſpiritualtics , if 
. aman doe then die inteſtate, and the Deane 
onelie adminiftreth the goodes, itis ſufficient 
for the Creditors to vie an ation againſt the 
Deane onely: Otherwiſe itis ifthe Deaneand 


O17.E-2Bi* Chapiteras Ordinaricſhould vſe an action". 


61. 11.E.3. inthe title of Execurors bediredtly to the 
u) 11.E,3.Exe. CONtrarie * , Butaman ſhall not hauean ation 
cutors 77 of Detteto charge the Ordinarie ( as Ordina- 


rie) vnleſſe he doe adminiſter in his owne dio- - 


wu)13.R.2, CES **, But the Ordinarie cannot hauean acti- 
Admin 31. gn of Detteagainſt ſuch which were indebted 
to the partic inteſtate, becauſe that aftion is gi- 
uento the Adminiſtratour , and the Ordinarie 
may committhe adminiſtration ofthe goodes 
when it pleaſeth him . Butbefore the ſtatute of 
king Edw.rhe 3.4mm 31.ca.1r.theadminiſtrators 
could not hauean ation of Derze: therefore it 
ſeemeth before that time the Ordinarie might 
haucv{cdan aQtion of dere, orherwiſe _ T 
| ou 


 AndſoiftheOrdinarie makehis executors and 7-Thneney 
JEmhN.B. die, the Creditors may haue an action of Derre will lc again 
Views Nat. br, againſt the executors of the ordinary *:though os TY 
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ſhould haue failed *, but the Ordinarie may & 3) Firzh, N.B. 
ioht at all times haue had an aQtion of tre. 


m , 
rallefor the goods of the dead taken outofhis/ 


owne poſſeſſion Þ: but not for goods taken out "IE - 
ofthe poſſeſſion of the partie inteſtate ©, Butif 4,12. 


8.H.6.23. 
18.12. 


theOrdinarie without formall letters ofadmi- <) 27-E.z. 


niſtration granted,do giue one licence and au- 
thoritic to {ell the goods of the partie deceaſed. 
inteſtate que perituraeſſent, and he doeth it ac-- 


cefe 823, 


congys he which doth ſo adminiſter ſhalbe yy , mi;zab; 


puniſhe 
neyther can hee commit adminiſtration .by 
* word of mouth, otherwiſe it is if it bee entred 
. Into his regiſter though letters of adminiſtra- 
tion bee not formally drawne*. And it may 
come in iſſue whether he that granteth admi- 
niſtration were Ordinarie in the place where 
the adminiſtration was committed, as.if the 


25 an executor of his owne wrong *, 256.Dy, 


e) 21H,623, 


village doeextendeinto two dioceſes f, And f)35-H-446 


it may come in iſſue whether adminiſtration 
were committed by the Ordinarie. And 
whereas Codicgnoſt. hath alſo affirmed, thar if 
3 TheCaron the executor oradminiſtrator doe make an In- 
whe cl uentorie, and diſpoſe the goods jog in 
vero a> the fameaccording tothe teſtament of the par- 
prone  tieandappointmentof lawe they ſhall bo 
cording o the farther charged, our lawe in this conforteth 
withthe cul law : foritis agoodpleafor the 
execcutorto ſay thathee had f 


before he had notice of the writte of the _ 277. 
mr ifes ; 


L 3 


ully adminiſtred \ Ll gown. 


d,com. 


h) 2.Hi4.t r, 


i) 3-H. 6:4. 
k)DauiC.C, 


com.4409. 


) 11. H.4.70. 


m) 40.K.3. 
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rife 8: for though heedoe pay debtes vpon 


contractes, the writte depending againſt him 


pon a bonde, whereas hee had no notice 


| > the ſuite, heſhall not bee inſuch caſe char- 


ged®, And z.H.6. inan ation of debt 


on an obligation of twentie pound brought 


inſt executors, they pleaded riens ener 
maines, that they had nothing in their hands, 
and it was founde by. verdict that they had 
tenne pound in their handes : wherefore the 
plaintife had iudgement to recouer ſo much 
as was found of the goods of the deade, and 
the dammages of the goodes of the execu- 
tors for their falſe plea i. But in Daviſes Caſe 
in the Commentaries it was otherwiſe ruled 
that nothing ſhould bee put in execution vp- 
on ſuch a plea but onely the goodes of the 
dead, But ina Fieri faczas vpon a recouerie 
againſt executors the Sheriffe returned a de- 
#aſtanerunt, wherefore the Court did graunt 
awritte to haue execution of the goods of the 
dead, and if there were no ſuch goods, then 
of the goods of the executors |, And 4. E. 
3. in an action of dette brought againſt the 
executors, it was found that they hadfully ad- 
miniſtred, and the opinion was,that the Iurors 
ſhould ſet downe in certaine how much th 
had adminiſtred, becauſe they ſhall not bee 
charged but onely according to that which is 


Seatha tityet- - 4 . __ 
—_ found by inqueſt ®, But it was ſaid bh. 
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thatwhen the executors doe plead (fully ad- 
miniſtred, but onely for ſo much) &their plea 
is found, the plaintife ſhall haue OED to 
recouer all his dette, but he ſhall not haue exe- 


. cution butonely ofthe goods in theirhands ®. n) 34.H.6, 


9 What my 
roperly 
Lid to be af 


ſees in the 
hands of the 


EXccutnrs, 


Bur it is good to bee conſidered what may —_— 
properly bee ſaide aſſets in the handes of the 

EXCcutors : if the executors doe merchaun- 

dize with the goodes of the teſtator, the in- 

creafall of them ſhall bee aſſets in their hands, 

and ſhall charge them, and they cannot plead 

that they haue fully adminiſtred when _ 

haue ſuchaſſers *. And if executors doe ſe a Eg 


the goodes of therteſtator, and doe buy them 


againe, remayne in their handes as af- 
ſers, becauſe they were the ſame goods which 


were the teſtators ?. ( Bur then ir ſeemeth p) 28.H.6. 4. 


that the money which they had for the fale 


of the goodes was waſted by them, andnor 


conuerted to the vſe of the teſtator : for other- 
wiſe there is no reaſon, butthat they ſhould 
haue a propertie in them to their owne vſe) 
for if the executors pay the debtes of the te- 
ſtator oftheir owne goodes, they may retaine 
the goodes of the teſtator to'the value in their 
handes, to their owne vſe 4, Bur it was held «)6.H.8,2.Dy. 
by M. Firzberbert 27, H.6.that wherea man is 
indebted 4o./pound toone, and zo. li.toano- 
ther,8 dicth; and hath but 40.li.aftid his execu- 
tors or adminiſtrators agree with the creditor wr 


wm 


_ > 
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of 40; li. for 10. li. and haue an acquittance of 
the 40. li. yetthe thirtie pounds which remai- 
neth in their hands ſhall beeaſſets *. Ando a 
age being ran{omed ſhall bee aſſets intheir 
des, but according to M.' Frowtkes opini- 
on it ſhall not bee aſſets if it were ranſomed 
with their owne money * :. But as M. Brooke 
noteth wel abridging the caſe aboueſaidof 20. 
H. 7. the money which commeth inlicu of a 
pledge, being & edto their teſtator ſhall bee 
aſſets intheir handes. Soithath beene adiud- 
ged.thatifa man makea feoffement ypon con- 
dition that the feoffee ſhall ſell the lande,and 
diſtribute the money to the vie of the te- 
ſtator, whereupon he ſelleth the land, and the 
feoffor maketh him his executor , the money 
taken for the land ſold ſhall be adiudged aflers 
it his hands*. Soifthe executors pleade(fully 
adminiſtred) anditis found for them,and after 
certaine goodes of the teſtator come to their 
handes, wherefore he which brought the firſt 
">" I action of dette bringeth the ſame againſt them 
u7 ne, this ation is well maintenable*. 
_ hen" _ haue ſatisfied mee _ 
int Anglonomoph. Now I pray you Coatcg- 
. "mo your endeuouralirtle to miles 
. mevpon point of execution to be ſued ypon 
| theſe dettes; I haue readethart in ancient time 
, it wasalawamongſttheRomans,thatifaman 
- greatly indebted were not able to ——_ 
ne 


r) 27.8.6. 
per Firzh, 


CN) 20H7.2, 


et) 2.H.4.21. 
Exccutors, 51, 
3.H.6,3+ 
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;ricrgn thedette, his bodic was mangled and cut in ' 


eeces, and the greateſt portion of it giuen to ' 


P 

his greateft creditor, a lefſer to him to whom \) paul. Ma- 
. he id oweleſſe, and ſoprorara*®: which lawe nue. lib. dele- 
| befide themonſtrouſneſle of itin ſuch a com-S* 39% 


- mon weale was verie inhumane: forthe credi- 
tors might, if they would intheir furie, by this 
law caſt the members and partes of the bodies 
of their debtors todogges, and other brutiſh 
beaſtes, ſo that thatthe Romanes had notſo 
' muchcareoftheir Senators,gentlemen and ci- 
tizens, as the friendes of Diogenes had of him, 
For when the Cynicke laye vpon his death- 
bed, his friends which were then about him, 
asked him in curteous manner, where he wold 
be buried, he thinking perhaps that a man was 
nothing but a mind, anfweared them that he 
nouns buried in the dunghill, and they re- 
plyed that that would be veric inconuenient : 
for the dogges would then rake him vp and 
. deuourehim: Then ( ſaid he) lay ſome ſtaues 
. by mee to beate away the dogges; but they 
told him that hee could haue no ſence in his 
bodie after his death: then (quoth he) what 
neede I feare the dogges. This was but the 
. glaunce of Diogenes, who made more ac- 
. comprt of his ſcoffe then his ſtate. But others 
more ciuill doe thinke ita greatloſle, ſhame, 
and indignitic that a mans bodie ſhould not 

M be 


be buried, wherefore Zucan ſharpely inueyeth 
againſt Ceſar: Tu, cui dant panas _— 
all 


OfD 


2) Lucallib,z, zere genres *: And it is the iudgement o 
. antiquitie that without verie heynous fault the 


partcs of a mans bodie ſhould not bee debar- 


_ red from ſepulture. Rommnlus though hee had 


canſed to belaine his brother Rhemres, and at- 


ter his death did continue his fury as his 


h) Oui.Faſto.4 


c) Curti. 11,4, 


ſpeech importeth : S:cque meos muros rranſeat 


2 The execs. 
tion of the 
Romances 


greatly to bee 
reproued, 
cauſe it did 


oy 


hoſtis air. Yethe gaue him ſepulture, and atten- - 


ded vpon the hearſe himſelte : for as the Poer 
faith ® : 


Dat ramen exequias, nec iam ſuſpendere flerum 
Suſtiner,&* pieras diſsimulara parer - 

Oſculaque applicuit poſiro ſupremafererro, 
Arque att : inuitofrater adempre vale. 


Andthereforethe Ambaſſador of Darius doth 
exceedingly praiſe the great curtefie of Alex- 
ander mourning for the death,and hauing ſpe- 
ciallregard of the ſumptuous ſepulture of the 
wife of Darius his profeſſed enemie : Yulrum 
Tuum videoqualis Dary fuit cum dimitteremur ab 
eo, illeramen vxorem, ru hoſtemluges. lam in 
acie ſtares, niſt cura te ſepulture eius moraretur ©. 
And Salomon faith diuinely : 1f a man begerre 
an hundred children, and line many yeares, andihe 
daies of his yeares bee multiplyed, and bis ſoule bee 

nor 
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wot ſatiſed withgood rhinges, and hee bee nor bu- © 
ried, I ſay that an untimely fruite is better then - 
hee*, Then ſurely ( that _ recourſe vnto I) Ecclebaſt, 
that from which 1 digreſſed ) for the Romans <c,6.v,z, 
. toaddeſhame to affliction, and when the hard 
. debtor is not able to maintaine himſelfe with 
meate and apparell in any reaſonable ſort, after 
ſtraite impriſonment and extreame want, to 
cutte his bodie in pecces, and to diſtribute it 
- inrecompence of of vile money, is athing ve- 
- rie immane, and in my opinion greatly ob- 
{curing the bright and glorious dignitie of 
the auncient Romane common weale. Miſcra- 
ble doubtleſle is the ſtate of them which haue 
. nothing but dom inopiam, foris #s alienum, ma- 
. lamrem,ſpem mulro aſperiorem,& nihil reliquum 
. Preter miſeram animam *. The Lord in his ,151,g,. in 
yeare of ITubilic {ignifieth his pittie towarde Catilin, 
decayed perſons. Seprimo anno facies remiſs1- 
onem, que hoc ordine celebrabitur. Cui deberur 
aliquid, ab amico vel proximo, ac frarre ſuo repe- 
rere non porerit, quod annusremiſcionis eſt domi- | 
m **, And to preuent the cautelous ſophi- ©*) Deureron. 
ſtrie of miſerable worldlings hee giueth this TB 
caucat. Cane ne forte ſubrepar ribi impia cooira- 
tio, © dicas incorderuo: appropinquar ſeprimus 
annus remiſstonis, & auertas oculosruos a pau- 
pere fratre tuo nolens ei quod poſlulat muruum co- 
modare, ne clamet contra te ad dominum &c. 
Auguſtus Ceſar that wile Emperour was 
M 2 of 
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of {0 mercifull diſpoſition that for eſtabliſh- 


ment of peace and concord amongſt the Ro- 
manes, he relicued the common ſtocke,which 
was greatly impaired by ciuill warres with his 
 owne priuate wealth, and them that were in- 
debted to the common treaſurie, thebilles of 
debt being burnt with his owne hands hee did 
t)Dio.Nicz. free from the daunger of the roll *. _ 
hn? a9 doubtlefle, and pittic is to be extended to ſuch - 
f.lib,faſt, & as haue nothing to help themſclues withall, 8 - 
mum, therefore doc not pay debts, becauſe they can 
not : Non mancaeſt voluntas,ſed poreſtas murila. 
To ſuch Ifay mercy ought to bee exhibited. 
. The richeſt man in the world, bee heneucr fo 
. good,isa greater debtor to God,then any man 
is to him : yet God doth forgiue, and will not 
man forgiue © 2us perſequererur canem moriu- 
. #1. What horſleach would ſucke for bloud 
- out of a bloudlefſe member 2 Bitter was that 
ſaying of tyranicall Tyberzus to one that reque-, 
ſted death, rather then long impriſonment:N6-. 
dum recum redy in gratiam? Bleſſed are the merci- 
g; Mat.5.v.7+ full for they ſhall obrein mercies. I ſpcakenotthis, 
as if fauour ſhould bee ſhewed to couetous- 
. churtes,which had rather loſe their bowels the- 
their bagges, and deuiſe fraudulent ſhifts and 
knottie conueciances to bereaue 8 defraud the 
creditor ofhis due debt - and wheras they may 
make paymentin ten dayes, doe deferreitten 
yeares, It were a bleſſedthing,ifthe _— 4 
UC 
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- ſuch miſerable 2daſtes might be changed ro 
. gold , whileſt they were in priſon (fo their - 
ſoules might be ſaued ) that by ſuch meanes at - 
the leaſt their creditors might be ſatisfied . But 
let euery Creditor vſe conſ{cionable diſcretion, 
and diſtinguiſh betwixtthem and theſe thatbe 
otherwiſe minded, 
Dinexet coruos, parcat cenſuracolumbis. 
. Letthem vſe mercie toſuchas be humbly min- 
. ded, and anguiſhed in hart, becauſe they are 
not able to diſcharge their debtes : Let them 
remember that charitie ſceketh not her owne : 
that ſhe freeth the bondman : cheareth the 
weake : fatneth the poore : doth good againſt 
cuill . Some think it great charitie to ſpare a 
mans goodes,when he hath burta little lett,and 
to impriſon his perſon : if thatbecharitie. 
O mites Diomedss equi : Buſwridu are 
Clementes 1u Cinna pins : ru Spartace lens 8, &) Claudi. lib, 
. Ler the Creditor think that he may fall into 2.inRuffi. 
.the ſame calamitie and extremitie himſelfe 
. whichthe dettor ſuffereth : And ( that I may 
+ vic the wordes of the noble-witted Currime, ) 
* Suam quiſq; fortunamin conſilio habeat , cum de 
* aliena acliberart . The Troians were once a flo- 
riſhing people: Ferus omnia Iupirer Argos rranſ- | \View:; 
rulis > : Troy a goodlie Citie : Jam ſeges eſt,vbi xn. wa 
Troid fuit * , Hecubain her youtha gallant Prin- ;)ouid. n 
ceſſe, in her agea captiue, deploring her eſtate piſtol. _ 
with Me videat et re Troia*, And Seneca the Sq 
= 7 artifi- 


- 


kk) Ecclefiaſt, 
c. 10.ycrl.7, 
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artificer of ſorrow faith well : 
Luem dies videt veniens ſuperbums 
Hun dies vidit fugiens tacentem. 
Moſt diuinc is the ſaying of that deepe diuine: 
Thaue ſeene ſeruants on horſes, and Princes walk- 
ing as ſeruants on the ground **, 
Codicen. You haue inſiſted a long time vp- 
ona Law antiquated, and madea large com- $ R 
ment vpon a ſuppoſed'text:for the Law,which |; cream 
miniſtreth occaſton of your copious diſcourſe, —— 


rogater 


though it were allowed and vicd by the Ro- theKonwe, 


. manes for the terrifying of vnconſcionable 


. men, which niade no _—_ to ouerwhelme 


themſclues with dette ,and neuer to diſcharge 


. it, or compound for it ,orto ſhew any thank- 
' fulnes for it : yet when the horror of the pu- 


1)Hotom. lib, 
iluſtr.quaſt. 


niſhment ſeemed grieuous and too ſhametull 
vnto them , that Law for the bitternes of it was 
out of their authentike diskalendred : and ma- 
nicyearcs are paſt ſithence it was repealed and 
abrogated |, But now according to our Law 4. sy the ci. 
execution lieth vpon the goodes of the partie font, ie 
which we tearme bona: but the ſignification jnnhon oe 
thereof extendeth further then the name of par, & bor 
goodes at the common Law : for it ſignifieth word(goodes) 
res noftras que (unt in dominio no#tro, vel quaſi: ©** oy 
andit fignifiett alwell inheritanceas goodes. 

Canonolog . In this wediſſent not from you. 

Nomomath, Let meknow 4nslonomoph.what 
maner of execution ye vſe tor detteatthe com- 

mon 


# 
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5. A fourefold Anglonomeph. The execution is foure-fold, + 
Ree CNET of goodes onely by Fieri facias, or of the * 
oxmon Law. moitie of landes by Elegit : or ypon all the * 
landes by an Extenda; facies,vpon the reconu- ' 
ſance ofaſtatute,or of the bodie by Capias ad 
ſarisfaciendum : cuery of which by your paci- 
ence I will explane by caſes and examples, or 
by ſhewing their originall . A Fieri facias ul 
«The exccu- ſued out of the Eſchequer for the king againſt 
os a Parſon for money dueto the king out of an 
»opered: Abbey, to which the Church of the Parſon 
was charged in xx. markes,and tor two markes 
behind a Feri facias iſſued to the Shirife in 
theſe wordes : Fieri fac. de bonis et catallis ſþiri- 
rnalibus, et remporalibus prouenientibus de Retto - 
riade R .and the Shirite by his bailie tooke two 
bookes in the Church, and foldthem for the 


kings dette!, And wheras A.did recouerdam- 1)8.M.5. 4. 


mages ina ſpeciall aſſhiſe before ſpeciall Tuſtices, 
and brought an action of Derre for the dam- 
mages : it was reſolucd that the defendant was 
dettor of recorde, and therefore ought to be 
diſcharged by matter of recorde, and for that 
. cauſe the Fieri facias is : ira quod habeas dena- 
. rios hic, to the intent that the payment of the 
. money to the plaintife may be of recorde, 


and the defendant diſcharged by recorde®. m) n1H.4.;8. 


Execution by Elegzr is warranted by the Sta- 


tute of Weitminiter 2. cap, 18, which faith : 
Sz 
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$4 quis recuperer debirum aut damna, ſut in eletti- 
ene querentts, an habere velit Fieri facias de terrs 
ex carallis (it ſhould ſeeme tobe meant de bonis . 
2+ carallis ) vel quod Picecomes liberer , (it (ee- | 
meth to be better, er quod Vicecomes liberer ei 
ommia catalla debitorss , excepiis bobus et affris ca- 
ruce ſus & medjetaters, it (eemeth moreagree- 
able to the purpoſe , vel medierarem rerre ſue, 
quouſque debirum fuerit leuatum per rationabile 


pretium er exremam. ) The execution vpon 8. Execuion 
Statute merchant may appeare by this caſe . me 


A man had execution out of ſtatute merchant, 
and the Shirife returned an Extent of the lands 
of the reconuſor in this maner, ſciz.that he had 
ſent to the baylic of the fraunchiſe &c , who 
had retourne of writs' to extende the landes, 
which were within the fraunchiſe, and fo he 
did.and that which was within the bayliwicke 
of the Shirife namelie in guildable, himſclte 
cauſed to be extended by parcels, and at the 
end he put the ſumme of the value, and after 
the ſumme he put the charges, as rents, and 
other charges which were ducout of the ſaid 
landes, m7 amongeſt other charges he retour- 
ned that theland was charged to the reconuſee 
with xx. li. yearcly for cuer : And the Iuſtices 
caſt all the charges ofthe landes and the value, 
andthey did percctue that the charges paſled 
the value by xl. s. and after it was ſhewed that 
the Shirite had ſent to an other Baylife = an 
other 


Of Dettes. 4 
other fraunchiſcin which the partic had lands, 
and of theſe landes he made the third extentſo 
. thatby that extent the value paſſed the charges 
. by tenneſhillinges , wherefore execution was 
. awarded *., And g.E.z.o0ne ſucd a writ to take n) 29E.3-r. 
the bodie of him,who had made a ſtatute mer- 
chant to him, and the Shirife retourned that 
he was dead, wherefore he praied a writto the 
Shirife to deliuervnto himall the lands which 
he had the day of the reconufance, or atany 
1, Fxeaxion time after, and he had it ® . Execution by Ca- 9)9-B-3-24. 


141 ad . . . . . 
[uirutn pies and impriſonment is after this manner. 
« heved,Þ Dammages were recoueredagainſtI. inawrit 


of Treſpas in the kinges bench, inthe time of 
king Henry rhe fourrh,and after in the time of 
king Henry the fifth he was condemned in Lon- 
donat the ſuit of an other, and put in New- 
gate, and heat whoſe ſuit he was condemned 
in the kings bench had a Capias ad ſarisfaciew- 
dum to the Shirifes of L. which did ſend the 
bodie, and did certifie that he was condem- 
ned at manie mens ſuites in London, and now 
he that ſued the Capies came into the Court 
and did acknowledge agreement to be made, 
andthe defendant was readie to makea fineto 
theking , and praied to be delivered : Butbe- 
cauſe he was condemned in the time of an 
other king , and the Iuſtices which be now 
haue not knowledge of the perſons , which 
- Were parties to the pleas in the time of an 
) N other 
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other king as the Law doth intende, and like- 

wiſe, becauſe ifhebe acquited heere, hemuſt 

be ſent backe into London , becauſe hee is 

condemned there :: and thirdlie , becauſe by 

. couttin betwixt him which acknowledgeth a- | 
gar the defendant, he may defraud 


hoſe ſuithe is condemned ed of his ex- 

ecution :. for if he be deliuered, the other is 
without remedie, therefore a Scire facias was . 
awarded ? . The like Law is in an execution a 
| > an Action of Dette,and inanacquitall, | : 
fine tothe king being excepted. , 


Nomomath , Well , I will trouble you no 
further about queſtions of Dette. Now let 
vs paſſe according to the platforme of the 
conference to examine doubtes touching Ac- 


comptes. 


The fourth Dialogne. 


EN Omomath . $ 5% Og 
7 WW thereto my horſe 
Wh - or hauke , to ſell him for fyue 
A. N= I poundes, and to deliuer me ci- 
SIASASAE, = cher the fiuc poundes ,or rede- 
liver 


r. In what 
cata man 1s 
accomptable 
at the Giull 
Law per atH- 


pnem nm far and preſcript wordes of the valuation of the 


2. The en. 5 

rence of a ve if 

agll bailie,and 
generall bailie 
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liver the thing againe: Shall not be a+ 
comptable to me in this 

Coaregw , Yes truelie , and this by an ac- 
tion which we call AtZionem aftimarorian , 
becauſe it is* conceyued vppon the ſpeciall 


_ a 


- 


— ,anda —_ bailie : Aſpeci- : 
ailic is he whic i is bailic after a ſpecial - 


a aſpeciall purpoſe. Forif aman ' 


Law 


deliueran Obligationto an other to receine ſo 
much money as he can get of that which is 
contained in the bond, it he receiue no mo- 
ney vpon the bond, a writof Accompt lyeth 
not, buta writof Derinue for the bond : (-But 
it ſcemerh that if hee receiue a lefle ſumme, 
then a writ of Accomps will lie : ) But if he 
receiue the vyerie ſumme conteined in the 
bond, then a writof Accomp will lie 

him, as receiuorofhis money . Butif his bai-' 
liebe alſo bailie of his mannour,and this Ob- 
ligation be deliuered vnto him as bailie of the 
mannour , then.an Accomp will lie againſt * 
him as bailic of the mannour hubewrem curaw - 


ofthis Obligation® : for-a-bailie'of a man-; b)z-R-3.Ace | 
nour may well be tearmed a generall bailie. compro... 


And Brian 2.R.3.putteth anexpreſſe difference. - 
berwixta generall, and aſpeciall bailie: Aman - 
PERELY mannour, or ofan' ' 

N 2 * houſe, 


Anglonomeph. 'So by our Law we haue —_ 


c)zR3.14. 
perBc, 


0 s.Hy.3. 
per Hyl. 


0), Accomptes. 


houſe, if he be bailic of a manour , he hath pw 


charge ofall the oxen, horſes , ploughes, be- char of te 


bailix of ama, 


wes a ae 0k profites wu. 
ifing,and growing outof the manour ,and 
he ſhall be accompeile for them . Butifhebe 
bailie of an houſe he ſhall not be accompra- 
. ble, but onelie for the houſe ©. Butthis is the 
. difference betwixt a _— ,anda __ AC- 
. cording to the bringing of a writ of Accomp. 
A — frog will not lie againſt —_— 
bailie for a certaineanda peculier thing : But 
whereas A.giueth twentie pound toB.to mer- 
chandize forhim, andto his vſe, for the pro- 
fite hereof, becauſe itis a thing vncertaine, a 
writ of Accompt will lie, to the ende that by 
the writ of accompt the incertaintie may be 
brought to certaintie ©. But in your caſe pro- 


; = ,the bailieis to bee intended a ſpeciall 


te. But this generall and currant rule we 
haue touchi bailies, as well generall, as 
| tpeciall : If the bailic be preiudiciall to his. 
. his maſter, he is to make recompence to his. 
. maſter : As if my bailie ſell aquarter of corne 4.7iutby tie 
for fortie pence, whereas he might haue ſold if te baiebe 
it for vj.s. viij. pence, he muſt aunſweare for |;Mate: ;be 


e)6R2.Ac. this*'. So if he buy thinges for xx. pound, 5 mave® 


compt 47. 
per 


fT)4r.E.3.3. 
per Finch, 


which are not worth x. li. he ſhall not be al- 
lowed this vpon his accompr, though he did 
as much as he could according to his know- 
ledge? . Burt if a baylic doe a thing which 
toucheth 
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toucheth his how vor pry which Pier 
bindeth him to doe , as if hee pay rentes or - 
other diteties which are due of the marn- - 


nour, he ſhall be ſatiſfied for this : otherwiſe it © 


is if hee doeany thing which toucheth not his 
bale ren is F 


hee oughtto haue ſpeciall 42Bs 6 


warranties, o ' per 


Canonol. Our law difſenteth not from thelc 
aſſertions. : 

Nomomath. —_—_ I giue money to T 1516s 
to buy for mee and to my vie the land of Sexr- 
proniws lying in dale, whether is T iti accomp- 
tableto me for this. | 


2 Dxcſ on, 


Codiceneſt. There is noqueſtion but he is *..b)£28i. man, 
Þy he cull Hut if your ſelfeor ſome other to your viedoe ny" wg 


law the ba ano any 
» diwgel buy the lande of Sempronins, now is T rice dil- 


maſter . . 
mcncedle, Charged vnleſſe he more expediently,and with 
lefle coſt might haue bought it of Sempro- 


pins i, 


Eeed.cit, i 


Anglonomoph. This is not repugnant to our Piocuntor.s. 


. law: andinall caſes awritte of accompt lyeth 


- wherea mans putin truſt to procure the pro- 


omuty=* fite ofanother, and is not his apprentice : for if 


«welzrty the king graunt to a vikes certaine tolle of 
caputin things which ſhall bee fold in the ſame village, 
procure the aid the towneſmen of the village make collec- - 
Ne * tors toreceiuethe toll: ifafterwardthecollec- 
*"PÞE tors will not make accompthereof, they may 

hauea comiſhion out of the Chauncerieto en- | 
quire who hath _—_— this tolleor _ 

3 an 


mandat,aR. 


&) Fitzher, N, 
B.r1g9.,114.c, 


1 8.E.4.6.per 
Nedh, 


m) Fitz.N.B, 
It7,F, 
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and to hearetheiraccomptesandto determine 
the matter *. And 8.E.q..utwas ſaid by Nedhaw, 
that the Churchwardens of a certaine pariſh 
might haue a writte of accompt againſt their 
predeceffors, butthe pariſhioners could not! : 
And fo the maſterot an hoſpitall may hauea. 
writte of accompt againſt him that was recey- 
uor or bailic in theme of his predeceſſor ®. 
And 3o. E. z. awrit ofaccompt was made by 
a maſterofan hoſpitall againſt one,as the bailie 
of his Church, and this forme of writ was al- 
lowed, andthe ation was brought by him as 
parſon,he being not named parſonin the writ, 
and yetthe writte was allowed becauſe heede- 
manded nothing which might continue to the 


n)z0.Er$.1.13, Church for euer,as he muſt doin a Iris vrri®, 


H.4.Accompt. 


I24,39,E.3.60, 


©) 4.E.3. Ac 
comprt, 97+ 


And ..E.3.awritofaccompt was brought for 
areccitof certain money in the time ofhis pre- 
deceſſor®: and 34.E.3. inawritofaccompta- 
gainſt oneas the bailie of his woods, the pk de- 
clared, how the def. was the bailic of his wood 
to cut it, and to ſell it; and the declaration was 


allowed without faying that hee did any way 


adminiſter : for this muſt come in by way of 


| anſwere, and ſo the writte may bee againſt the . 


P) 34.E.3-Ac- 
ovnmpel 


bailie ofa mannor babenre adminiſirarionem bo- 
worum : & Moubrays opinion was that the bailic 
of a wood ought to make account forthe fruits 
of the trees, herons and hawkes ?. Butawrit of 
account cannot be broughtagainſt ay” his 
c, 
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ballie, valeſle he be the bailiceofhis houſe, land 

or mannor 4, Andifone oughttobe bailieby (x. ac: 
reaſon ofhis tenure though he donot occupie compr.9y. - 
the office, yet heſhall be chargedina writt of | 
accomprt.. Andifa receiuoror bailie do make yy g,.; 
adeputie, yetthe writ of account ought to be 

brought againſtthe bailie himſelfe, or againſt 

thereceiuor himſelf, 8& not againſt their depu- 

ries : for the deputics reſceiue the money, and 

adminiſter the goods tothe vie of themaſter f, 1) Firzh, N.B, 
butawritteofaccompt willlie forthe —_— S5gt, 

againſt his depatic, as for the vicount agai 

tus deputie + And a man may hauea inabof 9) 11.Ren, Ae 

accomptagainſt a woman as receprrix denario- <Cmpt-+%. . 

rum *, ALLE. 4. there is an — diffe- o)$Ex. brief 

rence taken wherea woman is bailie or recei- B.138.D, 

uortoaman, andafterſhetaketha husband, a - 

writ of accountlyeth againſt them both ( as c- 

conuerſo itlyeth be thebod * :) deremporequo Hs 

Cc. aum ipſa ſolafuit : but whereas a man 8&a 9) 38.H6p 

woman be receijuors, 8& they afterentermarie : 

in the writ they ſhalbe bothnamed rereprores*: 2) 4.5.4. 26.19 

buta writ of account wil not lie againſt an in- ***#+ 

fant as bailie or receiuorto any man, becauſe {ou 7 £0 

. the law willnot intend thatanymanwillpue * © 
confidence or truſt in him who wanteth dif- | 

. cretion, && lence. | | b) r7.E.2. Ac- 

Canonol; There is nothing in our law which cm——— . 
oppugnethany thing thatyou haue ſaid. E.3.Accompr, 

| Ammenath, If themaſter of thebaylichap- !717s..577 

pen 
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pentodie, whether may his executors charge |, 


the bailic withanaccompt, 


c)E.aQtiman- ' Codicguoſt, By our law they may ©, 


dat direc; I, 


vero$.f,t 
d) 7.E.3,62 
e) 38.E.3.6. 


f) 19.6.3. 
Accomprt. 
56. 

g) 3-Elizab, 
202,Dy. 


 Anglonomeph. Thatlikewiſeis warranted by ; yownr 
ourlaw : for if any haue cauſe to haue an at- == was 
of accomptagainſt his bailie or receiuor, if he gui ls. 
dyc,his executors may haue this ation, yet the 
common law at the firſt was otherwiſe ©. But 

now it isaltered by the ſtatute of Weſtminlt.2. 

c. 23, andagreeth fully with your law in this : 

For 38.E. 3. one was bailieot a woode to two 
toyntenants & a writ of accompt was maintai- 

ned by the executors of him that ſuruiued *:to 

which accordeth 19. E. 3. and that the heire | 
ſhall not haueawritte ofaccompt againſt him » rhe ane; 
that was recciuorto his father* : And 3. Eliz, jaramdly 
the adminiſtrator brought a writ ofaccompre. |». 
Buta writte of accompt will not lie againſt the of acopry 


executors or adminiſtrators of a bailie or recei- 1x n= 


) Firzh. N, B. uor for the receit and occupation oftheir teſta. <x2nite. 


117.C. 
1) Lirtler.ric. 
ſocage. 


£) 13,E-4-10. writte of accompt will lie 


N 2.Hi4r;. 


Andita 
he muſt 


tor *; ynleſſe it be in the kings caſe i. But ifthe Aa + 
executors doe onceenter into an accompr, a 
againſt them in the 
caſe ofa common perſon *. Or if the bailie or 
receiuor bee found to beein &s of ac- 
compt.and die, an action of debt lycth againſt 
his executors vpon an #nſunul compurauerumt |. 
by that booke that inthe writ 
named executor : anda bailie may 
hauca writ of debtagainſt the executors —_ 

er 


"3 3-3 
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maſter for aſurpluſage of accompt®. m) 13.H.6.ex5 
Canonol.This I cannot withſtand by any rea- — - 
ſon in our law, 


4 Diifex. Aomomath. I pray youlet me know the force 
; and ſubſtance of the authoritie which the ma- 
ſter may giueto the bailie. 

Codicgnoſt, Itis no more but when a man , 


thoritie way 


teaſigned may doa my by himſclfe, hee committeth it | 


to a bailite by , | 
roger - n) Gazaly. 
heciulllaws tOanother to be done of him ®. And hee that wdngmas 


docth execute theauthoritic ought not to ex- 


ceed the limits of his authoritie ®. But this dif- 0) Tefllenans 
$6 15 quit, 


2 The diffe- "> SS 
rence of 3# FETENCE WE put betwixtan authoritie, a com- 
authorit1ce.2 A . 
+,» Mand, andacharge: The commaundis deter- - 
ear." mined by the death of him that commandeth, - 


the authoritie is not,neither is the charge,as by 


by this verſe though ſomewhat obſcure is not ob- , x, us de 
" ſcurely ſignified ?, ycrbo bg, 
- Pr aceprum non pr acipitar m07s pr aciprentss : 
ron n Mandatum manaaore cademte cadir. 
A =s22ant Canonol. But ſome hold opinion,thatall theſe | 
_ bediferen®ts three : authoritic, command, & charge doe ex- 
aſs, te common Hire by the death of him that commaundeth, ' 
h 'ucth authoritie 4 q) Ioan,14.4.t 
chargeth, or gtueth authoritie 4, 


. d ipit, 
Anzglonomoph. In deedthatis more hn POO IY 


to our lawe eſpecially in this matter of bailic- 

ſhip, as may appeare by diuerſe authorities in  ,,xtiz. 157; 

our law. Dy.5,Elz.219 
Nomomath. 1 pray you let me know the dif- OS 

ference betwixta bailie,afolicitor,an atturney, 270Dy. 

and deputie, that I may haue more diſtin | 


O knowledge 
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knowledge of that which I endeuour to know. 
Codicgnoft. A bailieis heto whom a ſpeciall 
charge of procuring a mans profite,and the va- « Thedite. 
C) Gazalup.in Juable increaſe of his wealth is committed* : Fuca 
verwwilich an Attourney which wee tearmeby the name _— 
of Procuraror adiuaicia is he which in place of x depuis 
n . yed our of 
iudgement doth for an other man by his wat- thecuull ay, 
gf. mandat, Tant complaine or defend*: and this may bee 
L1,S.1, done cither in the preſence or abſence of the 
maſter : but aſolicitor which ofvs is tearmed 
Procurator ad negona, is hee that handleth the 
- cauſc ofhis maſter being abſent. And an At- 
* tourney by our law muſtat the leaſt bee ofthe 
* ageof xxv. yeares : but a ſollicitor may bee, 
v)ch.de , though hebe but ſcuenteene yeares olde *. A 
procur's  deputic is hee to whome a ſbecial authoritie 
v9 c.deoffic. 15 committed to deale ina certaine bulineſſe *, 
cius quivic. Andthere is this difference betwixta bailie or 
”_ a depurie, and an attourney ora ſolicitor : be- 
. cauſc ina baily or deputie the bufinefſe which 
. Ecommaitted to them, which we call negorium 
. extraiudicium beginneth at the miniſterial par- 
. tie that is the baihie or deputie, and is tran{fer- 
, Ted vnto the Lord or maſter : for the effect of 
the buſineſſe whether it be profit or charge be- 
longeth tothe Lord: but the buſines of the At- 
rourney or ſollicitor, which we call zegorium in 
z#udiciois originally in the Lord or maſter, 8 af- 
3)L wy rer (as we "4 ) rransfundirur in procitrazore, itis 
rormeusfh, & oNucicd totheattorney orfollicitor *. 
| | Canonol. 


Neg.ger 


LEA OE 


3 The hes 
rence holdeth 
not inthe 
Canon lav/ 


2 The comon 
law according 
to the atore- 
{aid ditference 
doth more a- 
grec with the 
auilthen with 
the canon law » 
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Canonol. We make no ſuch difference inour 
law: for euericone which doth adminiſteran 
other mans buſines,we cal by the name of pro- | 
curator Þ, b) r4-3.Galuac, 
Anglon, The common law doth in this more © 
agree with that which Codcgn.hath ſaid. I will 
{peake of this differenceas the caſes in our law 
concerning it ſhall come to my memorie. The 
nameand office or duetie of aollicitor ſtretch- 
eth veric farre in ourlaw : for it may extend to - 
the procheinamy the next friend, by whoman 
infant or one within age ſhall ſue anaction; or * 
to the warden of the infant by whome the in- 
fantſhall be defendant inan action ©: And an «) ;;t.,.Ae- 
infant was recciued to ſue a writte of error by torney.76.40, 
his warden 4. Andan infant hall not remoue *y 
: . : . 1 49)27,Aflt pl. 
hir warden,nor diſauow his next freind,which ,.ritz. N.B. 
ſueth an action forhim ©. But by a writte out 27H. 
of the Chaunceric the infant may remoue his ©)34 Att, 
warden, or the Court by their diſcretion may 53. 
remoue him *, Butas tothe making ofan At- jr, cn. 
tourney we haue this rule in our lawe; Nemo 27.M.z7.AMiC 
poreſt facere Artarnarum niſi habeat proprietatens P-53+ 
in re, & ideocuſtos non poreſt facere Arturnatum | 
quia non habet proprietarems, Ina writte of At- g) :3.E.r. 
taint the detendant made an Atturney inthe CT 
Chauncerie by a common writte de Arroy- 


_ 2ato faciendo, the tenor whereof was ad lu- 


crandum - &* perdendum in loquela -que &# 
coram Iuſtitiarys per breue noſtrum inter 7. S. 
O 2 perenem, 
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erenrem, & 1, N. renentem de platito terra Orc, 

ut the warrant of the plaintifs attourney muſt 

be thus ad connincendum 12. Tur. de placitoterre 

b) 2-E.3.Gar= C9, per viginti quaruor Ec." But the power & 
can drow, uthoritic of the attourney is by the iudge- 
ment determinedand carried backe to the ma- 

. ſter. Wherefore it was faide4. E. 3. thatafter 

. ludgement theattourney was not receiued to 

. releaſe the dammages, nor to acknowledge fa- 

i) 4-E.3.At- tisfaction i: contrarie tothe booke of 3 3.H.6. * 
—_ But there is great difference betwixt a bailie,8: 
$1.1.E.2, Gar, a deputic: for though a bailie haue a larger 
rant,zz2, =fcopeof authoritie, and powerthen an attur- 
ney or ſollicitor : = he hath but an authority: 

buta deputic hath an imperfect intereſt mixt 

with anauthoritic, which by caſes accomoda- 

ted tothis purpoſe ſhall be euident. Thebailie 

ofa mannor cannot leaſe the lands of his Lord 
butonelyat the will of the Lorde : for I doe 

not take the booke of 2.E.4q. tobe law, that the 

bailie may leaſe lands to hold athis owne will, 

yet that booke giueth an action of debt, if a 

rent bee reſcrued vpon theleaſe tothe Lorde, 

14.£.44 nottothebailic! : by 8. E.4q. is thebetter law 
in my opinion, where it is helde, that the baily 

, ofa — cannot make ay leaſe of theman- 

. nor, nor of any parcell of it without ſpeciall 

+ ea pa of the Lord to doeir Þ, Bur 


if he cut downe trees, or kill any beaſtes going 
vpon 


Of Accomptes. 
ypon thelandof the manour, withoutlawfull | 
cauſe,an action of the caſe willlie againſt him®, n)38.413; 
And r9.E.z.it was held, thatby no vſageinthe 

worlda Bailic or Steward of a manour could 

leaſe the freehold 9. Buritis held by Caresby o) 1g.E.z. 
8.F. 4. that the Lord may giue power ( in ex- Feo# 68. 
preſſe wordes ) to his bailic to leaſe land,and it 
the bailic having receiued ſuch authoritie doe . 

leaſe an acre of land vntoa ſtranger, and doth. , 

not giue to the Lord notice thereof , if the 

Lord enter into this acre, the leflee may puniſh 

him byan action of Treſþas,and yet hehadno 

notice thereof : but the reaſon is becauſe he 

had before giuen ſuch a power to the bailiee, P)3E-4-ce 
And therefore Tthinkethat the book of 2.R.7. Suffolkes «. 
which is , that the bailic hath power to leaſe per Caresb. 
land, and to improoueit, is to be intended (by 

ſpeciall warrant, and authoritie of the Lord 
committed vnto him . ) But it ſeemeth that of 

himſelfe he may ſell trees if there be great a- 
bundance, and may repaire houſes with them, 

but he cannot reedific houſes with them, if 

they be falne*. But that a depurie hath an )*R 3-r4. 
intereſt conioined with an authoritie in the ****7** 
thing, which is deputed vnto him may be thus 
prooued, 77. Elizab. it was cleerely reſolued, 

that two daughters being heires to the Conſta- 

ble of England, might make their ſufficient De- 

putie to exerciſe the office forthem ,andafter 

mariage that the husband of the clder onelie 


OQ 3 might 


c) 11.Elizab, 
285.Dy. 


ſ) 39.H.6.32. 


e)Czſlib.z. 


bello ciwl. 
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might performe the office * . And 29. H.6. it 
was agreed by all the Tuſtices, that if a man 
hauean office, and maketh a deputie, which 
miſuſcth the office, the grauntceor inheritour 
of the office ſhall fortait it, for the deputie is 
ſub officiario , and the officer remaineth officer 
vntill the forfaiture * , And theſe wordes (that 
the deputie is /ub officiario) are ſo in my con- 
ceit to be vnderſtood: as the leſſecat will is vn- 
dertheleſlor, in caſe of a demile of land : But 
there may be a fortaiture inthe one caſe ,and 
not in the other, becauſe in the office deputed 
there is a ſpeciall authoritic mixt with aſpeciall 
intereſt. And Luere, whether for the dette of 
the deputie the office may not be extended 
whulelſt it is in the deputics handes. 
Codign . Surclic it ſcemeth that the deputic 4 Tha bythe 


cul Law,con- 


hath no intereſt at all in the office,and that may rraie to the 
appeare by the obſeruation of auncient times. mewn 
For if a man may comparegreater things with out 
leſſe, the Quzſtor of a Prouince wasa deputie 
to the Preſident or Gouernour of a prouince 
in his abſence: but yet their power was di- 
uerſe, and the intereſt was not aſhgned, but 
reſembled, as Ceſar doth rightlic diſtinguiſh 
them : Alie ſunt legari partes , alie imperatoris, 
alrer omnia azere ad preſcriptum , alter libere ad 
ſummamn rerum conſulere debet*, The office of 6 
Deputie or Lieutenant , and the office of a Gongr- 
nour , or Commaundour are dinerſe: the m of 
them 


8 3-8-K-. 


Lon 
© 
þ-—4 


TOE» & 


SY TS 


6. Diu:fr0%, 


1. That thc 
bailie or at, 
rowney may 
pot rake halte 
the land for 
purchaſing or 
compalling 


the other hall. 


2. That the 
hike matter us 
tor bidden by 
the Caron 
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them ( that is the deputie ) dorh all chinges by 

the preſcript of his commaunaonr : the other free- 

lie prouideth for the maine , and principall conſe- 

quence -of thinges . And brictely and ſubſtan- 

cially he thus deſcribeth the duertie of a De- | 
putie : Officium legari fiduciariam operans obri-?) re _— 
nere®: And thata deputie is butas aminiſter , 
to the principall officer, may appeare by Czce- . 

7oes precept to his brother : Sir annulus rnus - 

non vt vas aliquod , fed ranquam ipſe tu , non 

miniſter aliens voluntaris,ſedreitis rue * , Ler not )Cicer.ad 
thy ring be as aveſsell to be wſed ar any mans plea. Vf: 


fare , but as thy ſelfe , not as a ſeruant ro an other 


mans will , but 4s a witneſſe of thins owne. 
Nomomarh. What if the Maſter doe pro- 
miſe vnto his Bailie or Attourney , that if he 
can procure him the poſſefſion of the landin 
queſtion , heſhall haue the halfe,or ſome part 
of it for his rewarde : Will your Lawes allow 
of ſuch an aſſumpſit 2 
Codicen , Our Law doth not allow it: But 
he may ſafclie take a ſpeciall collaterall reward _ 
for that particular effe&t >, D) — 
Canonoleg. So in our Law, he that giueth car. | 
part ofthe profites of a beneficeto be adinitted 
to the benefice , is ſo far from being allowed, 
that his faultis accompred to be exorme,and #n- 
diſpenſabile ©: For it is held to be ſimonie, 8 cor- c) r3.diſti 
rupt cheuiſance, if any valuable conſideration 
be giucn in ſuch regard pacFo,velfaFo, And he 
| that 


Of Accomptes. 
that buyeth ſo, is called S1moniacms of Simon 


Mags , and he thatſelleth fo, ts called Giez4ri- 


d) r.q. 1. Stu- g5 of Grezt $. 


det, 


e) 8.E.419, 


ec) L.officia- 


lis c, de epiſ; 


et cler. 


f) Cicer. ad 
ufur, 


{+ rome hold in matters of accompts . 
$ ibid. 


Anglonomoph . In our Law it is held, that 3: The com 


mon Law a. 


there 1s no diuerſitic, wherea man felleth land greed wi 
depending a writ petitorie of the ſame land, 


| ordoe giue it depending the writ : forin both 


caſcs there is Champerne ©, 
Nomomath . I praic you let me know whe- 7- Diujus. 

theranic perſons FOI by the meere 
and ſole operation,and enforcement of Law. 

Coaicgn, Yes , there be two ſortes of ac- 
compres : publike , and priuate. The publike «;Two &w 
accomptes areſuchas are tobe made by a pub- ns byte 
lique officer , who is charged with ſome ſpe- GEE 
ciall adminiſtration appertaining to the com- 
mon weale**, For the Preſidents of Prouinces 
amongeſt the Romares did cuſtomablic vſe to 
make yp their accompts before they departed 
out of the Prouince, to which accompt they 
were obliged by Law : Therefore Cicero ſaith: 
Illad certe fatFum e#t quod Lex iubebat , vt apwd 
duas ciuitates Laodicenſem er Apamenſem , quo- 
niam ita neceſſe eras ,rationes confeetas er conſo- 
lidaras depuneremus * , Priuate accompres are 
ſuch as belong to priuate men by the admi- 
niſtration of their goodes or affaires , as the 
proxies or bailites of priuate men. 

Canonolog . The ſame difference doe we } Liwihy 


the common 
Lav., 


4np lo- 


ileby 
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;. Ard albby Ayplenomoph. And by our Law there be 
15,99 ſome which be accomprable by Law-: ſome 


by a particular charge impoſed ypon them, or 
M7 of —_— . Ald in a caſe 
a writof Accompr will lie though there be no 
oy 4 onlie _— | —_— 
Maſt. Priſos {aid 33. H .6. thatthe ki 1ght 
bringa w” of Accompr againſt one pa or bai- 
lie, who did occupic the land de ſon rorr de- 
meſne ,of his owne wrong . Andthe ſame Law 


- is (as hethereaffirmeth ) if a man occupie the 


manour of a common perſon de ſox tors de- 
meſne. And according to Wangf. opinion, if a 
man ſeiſe an Infant as wardein in Socage, and 
is notthe procbein amy ,yeta writ of {cc 


lieth againſt him : but there he claimeth tothe per Prifor ex 


vieofthe Infant *. And the ſame Law ſeemeth 


itto be to Ma#. Brooke * , where a man pre- i) Brook Ac- 
ſumptuouſlie and of his owne head vndertg- <2P* 5 


keth to be my bailie, awritof Accomps will lie 


 Inſuchcaſe: Butif he enter tohis owne vſe, 


there it ſeemeth ( ſaith he ) that a writ of Ac- 
comptwill not lie : for there Ne waques ſon Re- 
ceinor pur accomps render, is a good plea. And 
£9-E.3.a writof Accompt was broughtagainſt 
the Lord by the tenant, as occupier of the land 
whichthe tenant now plaintife holdeth of the 
defendant in Socage, and the def. faid thatthe 
aunceſtor of the plaintife did hold the land of 


him by knights ſeruice , whaſey he —_ a 


£) 49.E.3.10, 


1) 4..H.7.6. 


24 Of Watt done. 
land in warde *, By which caſeit appeareth 
thata writof Accompr is admitted to lic againſt 
the occupier of the land without any priuitie 
in fafo. And 4. H.7.itis held by Brian, that 
if a man recciue my rent of my tenants with- 
out my aſſent , yet I ſhall charge him for the 
poſſeſhon, and receit of therent!. But a writ 
of Accompr will not lic againſt a diſſeiſor , be- 


, cauſe thar cannot be without priuitie in Law, 
, or #n fatFo,as by ement, or as Warden, 


, orinlike ſort, or by thepretenceof the defen- 


m)2.Mar.Br. 
Accompt 85. 


dant of occupying to the vie of the plaintife ®, 
Nomomath , 1 willnot preſſe you any fur- 
ther with mouing doubtes of Accompts, but 


 willnow make tranſition to other matters that 


remaine to be diſcuſſed. 


- The fifth Dialogne. 
Of Wait done in a mans Ground. 


a T7 

I 

- * 
« 

y 


» 


NE 
p- KEAK done ina mans land: Andfor 
w__ A, 


be committed. 2. What thing properly your 
Lawcs ccnſure , and determine he naſ, 
3. What 


Omomarh. The next matter that 


Dos = 


4 F-$4 


a0 W: 


Ho Dris/5ou, 


+ Incutting down trees which 


 doeme 


12 4mans . $© 
3. What puniſhment by your lawes is to be in- 
fliced vpon theſethat commit waſt « Youſhall 
t pleaſure in ing the ſecrecic 
of your knowledge hereof, And firſt to begin 
with the firſt, let me know of what things waſt 
be commuted. 
Codicgno#. Walt may be committed in ſuffe- 


ring the walles of houſes, or cloſes tofall *. So 2) Garaky, 


if there be a wood which is thick with great 
tymber trees, which in Latin is called Salzw,or 


which is butthinly ſet with ſlender trees wher- 
in hunters ay dep and downe, which the 
Latiniſts do call Nemws, ſpoile or hauock made 


in ſuch woods may be accompted waſt® . But d) CLOS 
tocut wood in ſiluacedsawhich is aptto be cut f;.;;, _—_ 


is no waſt, and therfore itis ſaid apt to be cur, 
becauſe it groweth eafilic again. Neither doth 
waſt ſeeme tobe comminted in ſulnapaſcua, if 
bruſh-wood,ſmall wood,orvnderwood be cut 
forthe berter eofthe beaſts thatgovp- 
on the ſoyle. Likewiſe waſt may be committed 
w ſþarſun,here 
& therein the land which is demiſed to farme: 
= this is _ theland was” nay 7. 
um non eſt [eperaram corpus afundo. But thi 

word Arbor Leadryer h_—_ Law very far, 
for it may be affirmed of Vines, which not- 
withſtan ing by reaſon of the tendernes of 
them may ſeeme to obteine a middle nature 
betwixta wree,and an hearbe. Likewiſe to iuic, 

” 2 chough 


OfWa#t done 


though that doe rather cleaue to trees, then 
participate the nature of trees : And the name 
of Arbor doth extende to reedes, and to wil- 
. lowes. Butthecutting of fſometrees,thatis the 
| lopping or pruning of them may be more a- 
, uaileable fortheir growth, ſo that onehie their 
cutting downe,and not their cutting only ſhall 
be adiudged to be Waſt .Such trees arenamed 


of vs Arberes cedue : which may grow againe 


either by the ſame ſtocke, or by ſome other 


impes,which may be grafted ypon them. Such * 
= oper arethe Cherie tree,theaſhe,the medlartree,the - 
celvicen, Oake,thelaurell, the alder tree, and the poplar - 


L 1, etl.vitem. ' 6 
etingl.f.de tree ©. Butthe cutting down of ſuch trees may 


w=y den. well be called waſt, andis puniſhable by our 
Law . And to open the ſluces of the riuer Nils 
cc) C.de Nili. is ſharpelie puniſhed ©, = 
reSven,l, Canonoleg. Our Lawdothnotin any oftheſe 
Via, things varie from yours, 
_  Anelonomoph. Ofall theſe things,vnleſleitbe 
reedes,iuy,8 the like things which do more ap- 


_—_ to the natureof weedes.,then of trees,we . 


old in our Law that waſt may be comirted. 


Nomomath. Well,then I pray you ſhew what | 


may —_— tearmed Waſt by your Law 


Anzlonomoph. and for that purpoſe conſider 
well of the 


ints of the former ſpeech of Co- 
dicgnoſtes, who hath ſhewed promiſcue, both of 
what things waſt may be committed,and what 
may be ſaid to be Waſt. 


Ang lonomoph. 


wil 


be 
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Anglonomoph. I will by your pacience ſeue- 
rally Sling the hers his diſcourſe with 
the determination of our law concerning that 
which may properly be ſaid to bee waſte (for 
the other point will be thereby maniteſt,)as he 
hath before pronounced by theirlaw. Waſte - 
may bee committed in the decay or demoliſh- 


wie cul mentofan houſe: this likewiſe is waſte by our 


law; therefore inan action of waſte,42.E.z.the 
declaration was that the tenant had done waſt 
in certain tenements demiſed vnto him by the 
predeceſſor of the plaintife for tearme of life, 
and the waſt was aſſigned to bee ina chamber, 
a furnace, and agraunge: and the defendant 
faid, that there was no chamberat the time of 
the leaſe made : butby the opinion of Card, 
hee oughtto haue ſaid (noratany time after) 


wherefore ſo hee did. But the termorisnot 9) 42.E.3.22, 


bound to repayre houſes which wereruinous 


at the time ofthe leafe made vnto him ©. And if «) r2.H.4.fol.y 


all the houſe in ſuch caſedo happento fall ſaue 


. onely the poſtes, and the termor abateth the 7.H.6.40. 


. poſtes, this isnot waſte, becauſe waſte muſt be 

aſſigned ina houſe (orſomeliketenement ) ſo 
itis ifa houſenewly edified beabated, which 
houſe was neuer couered **, ( and therefore 
may not properly bee faid to beea houſe, as I 
take it by the ctuilllaw : fora houſe accordi 


pl,24 


NS rSpi.egeli 


to the ciuill law doeth conſiſt of foundation; ,c1,»Jcs & 
wall. and couer*,) And 3s. E.z. waſte was af- domus. 


P 3 ſigned 


2) 33.E,3. 7. 


g2) Fitz.N,B, 


GO, Co 


WobbRees, 


1) 44. E.3.44. 
zo.H.7z.21, 
22.H.6,B. 
r16.H.7.per 
Fin.waſite. 
I;7. 


&) 2.Mari.Br, 
walt. 117, 


Of Wa#t done 
Ggned ina graunge, which was worth but 4. s. 


and becauſe it was of ſo ſmall value, that none 


would hold it nor maintaine it, it was held to 
bee no waſte 8. Yet M.Firzh. citetha caſe out 
of 34.E.z. thatif waſte be done by the wardca 
to the value of 20. pence, this ſhal be adi 

waſte, and the plaintife ſhall recouer 88, And 
the booke 14. H.4. is, thatifa man cutte trees, 
buttothe value of three ſhillings 4.pence. This 
ſhall be adiudged waſte *, But a wall or pale, 
which hath beene couered with thatch or tim- 
ber, if the tenant ſuffer it to be diſcouered, this 
ſhalbe ſaid to be waſte i.Butifa houſe become 
ruinous for default of ſome couering, at the 
time ofthe death of the aunceſtor, and after 
the tenant ſuffereth the houſe to be more rui- 


- nous, the heire may haueanaQtion of waſt for 


the lateruine, which happened after the death 
of the aunceſtor*, Neither is it ſufficient in 
barre of a writ of waſte of a houſe that the de- 
fendant hath built anew houſe in licu of that 
which is fallen, but the defendant muſt fay that 


* itisas much inlength, and as much in latitude 
+ asthe other was, oat leaſt hee muſt ſay, that 
It is as profitable : but when a houſe is rui- 


n 12 H6.18 


nous and decayed at the time of the leaſe of 
it made, and it afterwarde falleth, and the de- 
fendant buildeth a newe, it is not neceſlarie 
that hee ſhould makean other houſe of equall 
longitude or latitude '. And the neceſſitie of 


building 


ina mans grounl. $2 
— a houſe ought to come in queſtion, 
asif the leſſee haue greatneedof a ſtable : and 
ifno houſe be buile vpon the land atthetime 
of the leaſe, the lefſee may nortcurte trees to 
make an houſe ®. But if waſte bee made by ®) 
the kinges enemics orby tempeſt, the tenant 
ſhall nottherefore bee puniſhed by a writte of 


Waſte *. Yet in ſuch caſe a ſpeciall coue- n) 4353.6 


, nant will binde the tenant. And therefore it 
was adiudged 15. Elizab. that whereas the 
termor did couenant and agree proſe &*+ exe- 
cutoribas, to repayre and maintaine the hou- 
ſes, and to finde principall tunber, which is 
decayed by the default of him or his execu- 
tors, and dyeth, and the houſe is burnt in 
defaulte of the executors, that a writte. of 
couenaunt in this caſe woulde Iye agaynſt 
the executors , and that dammages ſhoulde 
bee recouered de boyis reftatoris, and not con- 
dicionally, if there were none ſuch, of their 
owne goodes: and yet this happened by ca- 


ſualtie ®. But the reaſon thereof. is giuen in 9) 35s 


an other place, Modis & connentio' vincant * 


lecvem?, And 29. Henrici of aus. the leſſee "— 19. 


of a meadowe did couenaunt and agree to 
keepe and maintaine the bankes in good re- | 

ire, and the ſaide bankes were drowned & 
oucrflowed by high warers or fodaine floud, 
yet the leſſeeis bounde to repayreand main- 
rayne them becauſe of his couenaunt, but 
according 


Of Waſte done. 
according to the opinion of Firzh. and Shelley, 
becauſe the decay of the bankes was theacte of 
God, heought to haue conuenient tune to re- 
paire them 4. Now I will ſhew how and in 


q) 29 H.8. 
” H.56. Dy, What caſes the cutting of wood 8 trees is waſt 
by ourlaw. It is cleare by our law, that the te- 
nant may cut trees for the amendment ofhou- 
ſes, and the reparaton of them, bur if thehou- 
ſes be decaied by the defaultof the tenant, the 


r)44-E.3- 21. cutting oftrecs to amend them is waſte * : but 
& 44.1 1-H, h leſſe . 'r | f 
mop theleſſee may not inany ſortcutappletrees for 


\) TempsE,t. theamendment of houſes. And7.H.s. it is 


waſte 122, ſid,that he ſhal not meddle with greattimber- 
woode without the afſent of his leflor : other- 
wiſe it is of ſeaſonable wood which is but of 
©)7.6.38 theageoftenyeres or therabout *.Butthe cut- 
44" ' "© tingofdead wood is notwaſte ®: Andtheter- 


mor hath houſe-wood, hedge-wood, and fire- 

woode belonging to his tearme of common 

_ right:and he may cut wood for that purpoſe *. 

x) zr,H,6. 50, But if hee cutte wood to burne where there is 
:6E.3., dead wood ſufficient this is waſte *®. Anditis 
waſte.zzz  notwaſtetocut ſcaſonable wood which hath 


vied to be cut eucrie twentie yeares, or within : 


5 The tenant 
by thecomms 
Law may ax 
— 
reparation 
houſes, 


6 The commd 


b)7.H.6,40.11 that time*. And the cutting of thornes is no ey og 


H-6. t. 
c) 46.E.3417. 


waſt becauſe they arenot fit for timber ©, Nei- 
ther is thecutting of willowes waſte, valeſſe 


Y. 


d)4<-E.z.r5. * they lie aboutthe ſite of the tnannor 4, And 


10-H,7.2, 
r2.H.8.1, 
22-E.4,1, 


the termor may cutte vnder-woode growing 
vnder the great trees, and the high wood, ay” 


i the 


of Silua cetua, 


FREE, 


in amans ground. 53 


if there bee no high wood ,or greattrees there, 

he can not cutat all *, And whercas Codregnoſt. \ Je. 
- The com- hath ſaid, that the lopping & pruning of ſome roH.p.z. 
moni trees may be moreauailable fr their growth, 
Cecuillin &e roar the _— of them is not waſt,be- 


brag cauſe they may grow by the ſame ſtockeorby 


erees,w 


may be nal ſome other imps grafted vpon it: In verie truth - 
able for theur 


growth, 


our lawe runneth with this ſtreame. For asI - 
haue ſhewed before, to cutte ſeaſonable wood * 
isno waſte: but ifcertaine ſprowtes or braun . 
ches doe grow vpon the ſtocke, the cutting of . 
theſe ſprowtes or braunches or the deſtroying 
ofthem is waſt *. And plantes which can not F) 5.E.4. 102. 
be conueniently ſold, neither bearc any fruite, 975:4% 
yet ( becauſe of the poſſibilitie of the truftify- 22, H,6,14 
ing of them) it they bee cutte downe, this is Jak 
waſtes, og 
Nomomath. Well, I pray you fatiſhe meein ts 
this: If aman oughtto keepe certaine bankes 
in repaire, whereby the land adioyning , and 
which he hath in farme, may be better kept 8& 
yeeldmore profite, and hee doth not repaire 
theſe bankes, but ſuffereth the ſeato ouerflow 
them, and foto make the lande a great deale 
worſe, whether is this by yourlaw accompted 
waſte Anglonomophilax, according as Codicg- . 
woſtes hath ſhewed of opening the fluces of 
Nilus. 
Anglonomoph. By our law if ſuch bankes be 
not repaired, whereby — demiſed that 


15 


h) 26H, 6.1 


Of Waſte done 
1s adioyning is ouerflowed & made vnapt for : Tia tok 
preſent profite, this in ourlawe is accompred 1a andcoms 


h mon lay 
waſte®*, —_— 


Nomomarh. Well, now I pray you rcfolue <=eced by 
a , xp the inundauon 
me in this, whetheris it lawfull tor the termor of water th 
to digge in the land demtſed, for water, mines, ; Dim, 


_ ortreaſure hid, orthis ſhal be accompted waſt, 


if hee doe it without the permiſhon of the 
leflor. 
Anglonomoph. He that commeth to land or 


to any other thing by an other mans grauntor ,,, , 


demiſe can not vie the lande or that which is comma 


he that com. 


graunted,further then the graunt or demiſe be- mat ni 
ing reaſonably conſtrued will permit. There- vow 
fore ifa man be ſeiſed ofa ſtagne or pond ſto- op 
red with fiſh,and heſell all the fiſh in the pond the gram, 
toa ſtraunger, the grantee may not digge the 


. land &c.to make atrench,becauſe he may take 


i) Perk. tit. 
Graunts.23. 


. the fiſh with nettes or other engines, But ifa 


man grantto me licenceto makeatrench from 
fuch a fountaine in his land to my mannor of 
Dale, and thatI may put a conduit-pipe in the 
land to conuay the water to my mannor, if af- 


. ter thepipe bee ſtopped, I may dig inthe land 


k) 13.H.8.1 Fs 


-toamend thepipe *: becauſethatis as it were 


' implied in the graunt : butifamanploughyp 


HaoH.6.x. 
16 H.7.waſt. 
x131,Fizh,N.. 


BgN , 


meadowes demiſed vnto him, this is waſte 1. 
So if the termor doe alter woode into arable, 
this is waſt, or arable into meadow,this is waſt. 
Fox this is preiudiciall tothe inheritance : / 

c 


2-3 0-H 


in amans ground, 54. 


the euidence —— m _—_ _ _ 
roue an other thing ®. Andlo itis 1 : 
QKra Ree for default of repayring bankes *: IF "kg 
but of this I hauclately ſpoken, and therefore — co 
will rather apply other caſes to the opening x 
and explaning the reaſon hereof. The dig- 
»Thedigging ping in the lande demiſed for claye, or for 
okinbe ſtone, orfor coales ſhall bee ſaid tobee waſt ® )z.H,7-14 
dei fOrthereaſon aboucſaid : and likewiſe becauſe ty 9g 
une» 2 theſoile by that meane becommeth worſe 2:8 - "es 
according to M.Forreſcues report 20.H.6.if the p) 22.H,6,18. 
particular tenant haue not kept the water from 
the ground,ſo that itis made waſte by the gro- 
wing of ruſhes and other weedes, this hath bin 
adiuged tabe waſt, and the wordes of the writ 
; The fufe- WEIe : Puod permiſu aquam terram illam inun- 
= Irs MY aare. ita quod aeurnit iuncoſa 4, But 33. E.3. the ):oHe.r. 
oneras,; defendant juſtified ina writte of waſtebecauſe Pf pnm—_— 
teommon. hee did cutte downe an elmetree inthe place 
*.* Wherethe waſte was aſſigned, and did make - 
a ditch in that place to water cattell, which . 
went vpon that ground, which was neceſſary, * 
becauſethe water was very lowe, and almoſt , 
dryed vp inthat place,8& by that meane he de- 
duced water out of the- earth, and this was ad- 
idgeda good anſwere*®, | r)33-E.8: 
Codicg.That which you haue ſaid is to reaſon Poubleplen 5 
conſonant, to our law correſpondent: for as to 


your firſt caſe of theclearing or amending of 
| Q 2 the 


£3 


Of Waſte done 
the conduit-pipes &c.Thoughitbe inanother 


mans ground, this in our law is not accomp- 


NLr.cde ted iniurious f, But wee haue a rule in our 4 That theek 
mw 


quzduc It Je: thatifa man ought to conuey water per py ek 


& |. de cernt- 


mus co.t, liz, ſubrerraneos mearus,through certain chinkes or 7" my | 


crauicsof the carth inan other mans ground, to amend cre. 
hemuſt notdoethis by alcuill of ſtones, but arowe mas 
with pipes of leade, becauſe the other mans *** 
- grounde is by ſtones more annoyed and em- 
— wt; oY paired. But for the improouing of ground 
aquz duc, from wore to better, is clearely permutted by 
ourlaw. As to turne waſte grounde intoara- 
ble, or ftenniſh ground into firme round, this 
weaccompt rather a benefite to the owner of 
v) c.de fund, theſoyle, then aniniurie®. Soit izifa wood 
patr.LfiJi.1t, "rdiphe 
x)c.quodper ÞECOMe arable * : butto deſtroy any thing in 
noual.de rerb- an other mans ground, or to diggea pitte, and 
_ foto alter the forme and natureof the loylegs 
and by that meane to make it worſe is accoun- - 
ted of vs very inturious, but to repaire an olde - 
building, or tomake ſome commodious addi- 
tion, is not wrongfull, but beneficiall, becauſe 


2) Cenonþ » Viderur Nonum opus facere, ſed verus re- 


1.8. nouum. 


et $.6 quis fecere 7 | 
xdcumw. * C080]. Ourlawe dothnot withſtandany 
of theſe aſſertions. | | 
Nomomath, Well, now I pray you proceed ,. »,.;;.. 
to ſpeake ofthe penaltie which hee is to ſuffer 
by your lawes that committeth waſte, © & 
FO Codicgn. 


Q1k- 


1 . The pu- 
giſhment of 
waſt by the 
Cuull Law, 


2+, The pu- 
aihment of 
walt by the 


in amansground. 
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Coaicgn. By our Law he that inſuch caſe 
will denie the wrong done ſhall be puniſhed 
with double damages : Bur if he iuſtifie, andit 
be foundagainſt him,with ſingle. Buthethat Þ)#, nr 


doth breakethe ſluces of Nilws, ſo that verie * by 


pu iniurie is done, and to verie manie, he is 
urnt inthe ſame place, where the fault was 
committed , in a fire of the height of twelue 
cubites, and his goodes and landes are confil- , 
cated, becaule it is crimen,quaſi leſes Maiefta— 
it ge. 6) Ta age 
Caxonol. Our Law in this doth not gainſay mp. Lvc:x. 
you. 
Anglonomoph. By anation of Walt at our 
Law, the plaintite if it be found forhim, ſhall 41 


«amo Law. recQuer treble dammages * : and execution bre. 58. H. 


«defendant had ar the time of the inqueſt ta- 
, ken *: and he ſhall recover likewiſe the place 3E3-Exe- 
. waſted*, 


may be had by Elezirot thelandes, whichthe ,,.. . 


18.E.3.38. 
t,66, 


: | . Ff)Star Glouc.. 
Nomomath, 1 will put you to no more paines cap. 6. 


in this matter, but will diſcend to other things 
which haue not yet been diſcuſſed. 


The 


Q3 


The ſixt Dialogue. 


Of Parceners. 


737 Omomarh . Let me know Codien. 
SEAh whether in your Law therebeany 
FINF definition ſer downe 8&eſtabliſhed -. Diufm. 
=== touching Parceners , as they are 
tcarmed atthe common Law,and concerning 
the making of Particion betwixt them, agree- 
able to the common Law. 
Codicgn . 1 would firſt that Anglonomoph. 
ſhould ſhew who be Parceners at the com- 
mon Law, and in what ſort partition is made : 
otherwiſeI ſhould but roue at an vncertaine 
marke. A A , 
Nomomath . I pray you do ſo Anglonomoph . - 
for that courſe DR bh be diſliked. | £ 
Anglonomoph . Ma##, Littleton,a learned man *; Twoſs the 


"al , of P 
. inour Lawes, anda great patriarch of our pro- Parcnes by 


. feſſion, maketh two ſortes of Parceners : Par- 1.2 awe. 

. ceners by the common Law ,and Parceners (£22 

by cuſtome . Parceners by the common Law 

are when a man or woman ſeiſed of landes or 

tenements in feeſtmple, or feetaile, haue no 

iſſue but daughters , and die , and the tene- 

ments diſcendetothe daughters, and they en- 

ter into the ſaid landes or tenements, now they 

are Parceners , and how manie daughters lo 
eucr 


2 , Who be 
Parceners by 
the common 
Law. 


Of Parceners. 56 


euerthey be, they are but one heire to their 
aunceſtour. And they are called Parceners, 
becauſe by the writ, which is called de Parrs- 
cone facienda, the Law will compell them to 
make particion of the land. Alſo it a man ſeiſed 
of tenements in fee ſimple, or in fee tail, do 
die without iſſue of his bodice ingendred, and 
the tenements diſcende to his filters, they are 
Parceners by our Law . So if his landes dif- 


. cende to his Auntes'*. And none bee cal- a) Lietler.lib 
. led Parceners in our Law , but women , or 3'<*#ol-54. 
, the heires of women which come to landes 
* and tenements by diſcent . For if two: ſiſters >» 


3}. Who be 
Parceners by 
the Cuſtome. 


urchaſe landes or tenements , thereof they * ©" 
be called Iointenants , and not Parceners >, Þ) Littler ibi. 
But bretherne may be Parceners by the cu. ©/*%5% 
ſtome , as by the cuſtoime of Gauelkind- in 
Kent *®, bb)Lirtler, 
Codiren. Wehaue an ation inour Law 59+ 
verie like to your aboue mencioned writ of | 


- Particione facienda , and it is called ad71o fami- 


. lie herciſcunde , and it lieth for them which 


haue a common inheritance to bee deuided 


, betwixt "them : As when two liſters , bro- 
| thers, or kinsfolkes are inſtituted heires, and 
, by that meane are reputed as ſeuerall heires 


tothe aunceſtor, or him thatinſtituteth them c c JE. famil 
For if the Teſtatour pointing with his -fin- ere tte 
ger at three ſeucrall perſons doe faie vato yerb,6gn 1.fin 


them, 


OfParceners. 
them , quiliber veftram heres mibi efo , his 4. Tratyte 


' meaning by our Liw is takento be this, that gown, ” 
 euery one of them ſhould be heire in parze , greens = 
. non1# ſolidum , for materia ſubictFa the _ are not reps rep 
ſelfe doth require it , becauſe itis vnpoſlible by ture. * he 
_ our Law, thateuery one of them ſhould haue "y 
4)Ehocar- the inheritance 12 ſo/idwm 4. But ifhe doe not 6. 
d hzre.infti. ſpeake diſtriburine , but colleine : as if he (aid, hs 
LAmſquis mihi heres erit,det T itio centums ſolidos: wo 
now whether there be one heireor more heires all 
then one, yet T&/w ſhall haue but fiue pounds, | 
; ©)L.ab omni. becauſe of the colletiue word qui/qus © . But cs 
pans. if the Teſtator doe ſay , Zuicunq; prims ingre/- 
- GEleg, L et . : . 
LG quis in fan- /#s fucris Caſtrum , habebis cenrum ſolidos, and 
7 vocabul .in two doe enter the Caſtle together, they ſhall 
"nt 2  euery of them haue five poundes, becauſe of 
the diſtributiue word quicungque , which may 
beverified either in one or moedoing the ſame ey 
actat one time , becauſe primus eſt qui alium + Mm 
f)L.qui flium are ſe now haber* , And if the Teſtator ſaie, a 
S.r. .deleg. Ouilber heredum meorum det Titio decem ſoli- ande 
dos , Tirins ſhall haue as many tenne ſhillinges pven 
pL .ſipluri- -as theire be heires 8 : which prooueth that by - 
us. £r 19199 our Law,the ſeuerall heires are notaccompred . 
glff.de leg.z, 
as one heire. | 
Canonolog. Our Law holdeth not the con- 
trarie, | tory 
Nomomath , You haue good reaſon for it. aeainſt 
But I pray you reſolue me Anglonomeph. are —_— 
theſe which you call Parceners vs p- _ 
w Cul L; 


Law as one heire to all intents. 
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5. Thatby the _Applonomoph. Yea to all intentes in re- 


common Law 
parceners are 
repured a$ ONE 
heue , as © 
the diſcent 

of landes, 


6, Parceners 
in regard of 
the particion 
ae accomp=- 
ted as (eue- 
rall perlons. 


obyr , becauſe of the priuitie of bloud i. 


? Divifion. Nomomath . Whether ſhall a writ de Parti- = 


cione facienda be vied againſt Iointenants or te- 
 nants in common, as well as againſt Parceners, 
or ſome other remedie , ſhall be vied againſt 
them. -. 
«The flawee <A Bglonomeph. Before the Statute of 31.H. 
*14.8-5- 8, Tointenants and Tenants in common were 


eeriiore fs NOE COmpelable by writ to make particion of 
otoirenanes ANdES and tenements which they vndiuidedly 
mmm held. Butby that Statute a writ de Parricione 
pcnes. facjenda may be ſued againſt them as againſt 
Parceners *. But by the common Law Tointe- 
nants may make particion by murtuall aſſent 
without deede!. And by ſuch particion the 
1c 4... JOINure 1s ſeuered ®, p 
everal ations -- Codicgm . By our Law ſeuerall remedies are 
5 Do: vſedagainſttheſe which be both of one bloud 
uns, nd:e-. Or ONE Familie, which you hauec tearmed Par- 


nants 1n come 


nn at the TENETS 3 AS AN ACUION de 4 wr; herciſcunaa : go 


tenancie, or nontenure isno plea in a Nuper © 


i) 7.6.3 .16- 
9-E.3 ax | 
1 


jt 8. 
8.H.6.8, 


k) 21:H.8.c,1, 
of ie Partt- 
cion 3. 

) 47-E. 2.3 2, 
19.Afſſph.r. 


-. 30. Afl. pla. 


n) 44.E.3. 
Counterplee 
de vouch.22, 
34-E. 1.Parti= 
tion 17. 


©)2 11.6, 14, 


; Of Parceners. 
an other maner of ation __=_ inſt ſuch as come 
to the land by joint title, though not by one 
diſcent, which you haue tearmed Iointenants, 
namely an action which is called of vs Aiopro 

ſocio :andanother againſt theſe which come 

notin by joint title, but yet claimevnder theſe 

which came to the land by ioint title, as by 

your Law are Tenants in common , againſt 
whom,or betwixt whom, for the effecting of 
particion, an action lieth at our Law which 

we call Attionem de communi diutdundo. 

Canonolog . To this our Law is not contra- 
dictoric. 

Nomomath . Let me now vnderſtand in ;. pain, 
what ſort particion of landes or tenements and 
other thinges is made by 7 at Lawes. 

Anglenomoph . Oflandes and tenements the j,; Pu= 
particionby our Lawis to haue aſcucrall part con = te 
or portion, as to haueathirdpart if there be ,', 
three Coparcenetrs , ora fowerth part, if there tohareatul 
be fower &c. And if there be two Copatr- fouetps, 
ceners, and one of them releaſcth tothe other 2. a panide 
with warrantic : this hath been helde to be a 2759 ** 


ticion ® , So when land en are a 


EY 0 


Of Parceners. 58 

«raricooby betwixt Parceners, and arentis reſerued vpon 

wa, = the particion for equalitic , the rent reſerued 
ſhall be in taile , and of the ſame condition 
whereof the land was at the time of the par- R 
ticion made? But a particion of a Mill is by P) ERS 

;.Paricion by faking the third part , or the fowerth part of © 


taking the 3, . - 
——— the profites, as the caſe requireth 4. And 45. qr Eg: 


hs Ed. z.it was ruled , that Milles , Douecots, 


and the like, could notbeacuallie, locallie, 

andas I may faic arruatim ,as it were by iointes 

diuided . But ifa woman ought to bee endo- 

wed of the third part of ſuch thinges , the 

thrid part of the profites ought to bee aflig- | 

ned vnto her”, Yet 47. Edw. 3. the caſe was, r)45.E.z; 

thattwo Iointenants were of a Mill, and they Power 50. 

agreed to repaire the Mill, the one of them of 

the one ſide, and the other on the other ſide 

in perperuum and after the Mill was leaſed to 

farme, and they tooke the rent ſeuerallie ac- 

cording to the moities, and the Inqueſt faid, 

that their meaning was , that the particion 

ſhould bee good againſt them , and their 

heires ©, But 2»eye, whether the Shirife by « ,,.s., tis; 

writ de Particione facienda may make any ſuch Afl.pla. 22, 

particion. Likewiſe particion may be of a re- 

uerſion , that one' of the parceners ſhall haue 

the reuerſion of three acres , and the other a 

the reuerſion of other three acres , and it Layer ang 

may be without deede ©. And fo particion 28.H.6.z. 

may. bee made of a waie®, And alſo of a,y,,.s.;a; 
R 2 ſcigni- 


Of Conditions. 


vu)27.E.3.29. ſeigniourie **, But of an aduowſpn the parti- 
x) FTA 4 Sk to preſent by tourne *,#?./ os 23 
COTEB. Canonolog. Our Law agreeth fully with £ along 
perTuſt.Wal- yours in this, for eithera thing hath parres co- lav wha a 
melleyC®. þerentes,as a houſe, and this may be diuided jar ment 
by a ſeuerall occupation : Or els it hath parres nts 
_ as a load of woode, or a flocke of ib z« 
: , and this may be membrazim or corpo- 
pane ? nlly fontend and divided Y, wy 
lib.s, Codicgn. The verie ſame difference doth 
z )L.non am- Our Law reteine *, 
pli.$.cumbo- Nomomarh, Well ,I will ſticke no longer 
legatz, In this plaine title. Now prepare your ſelfes 
for the ſifting of more intricate pointes, then 
haue heretofore been handled by yee fithence 
the beginning of this ſecond conference. 


The ſeuenth Dialogne. 
Of Conditions, 


SY @4 you with any exquiſite defini- 
IH (= 1 tion of Conditions , becauſe I 
SEZSS60D Jo imagine that T ſhall draw 
that out of the reſolution of the caſes, which 
T ſhall propoſe vnto you. My firſt queſtion 
therefore is this : Whether doth the word ;, puje. 
(57) 
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(5 ) alwaies import and fignifie , a condi- « 
tion in matter of contract and limitation of 
eltate. 


1. 51 doth not —_— It doth notalwais fignifiea con- 


alwaies ſignt- (f3x4 
— dition 


ut ſometime it ſignifieth an vncertain 


inchecull Cauſe,as I promiſe to T 7rius ten pound,ifhe do 


ir accompliſh my buſines.Sometime it ſignifieth 


Senaincauſe A CENAINC Cauie, as if the judge do giue iudge- 


ment forme: ſometimeit fignifieth an vncer- 


eanccauſe. Q1N Cent Conditional.as I promile thee twen- * 
inviceraine tle pound if I, S. be in Weſtminſter hall ſuch a 


day,and ſometime it ſignifieth a condition or + 
a conditionall diſpoſition, which alwaies ſuf - 
pendeth the premiſſes or matter precedent * : a)1,iraquett6 
as if I promiſe vnto you Srichus my bondler- <<rt-per. de 
uant, & if I donotdeliuerhim vnto you with- condi. de- 
in ſuchaday,thenT will giue vnto you twentie a—_ $h. 
pound womine pane, hereis both a condition, ,j1;o _ 
& likewiſe conuentio penalis, which is preſently 
to take effect vpon the breach of the conditi- 
on ®. Soiftheteſtator ſay, ifmy bondwoman jc... 
ſhall bring forth three children at three labors, s.1., de verb, 
let thebefiee : now ifthe woman bring forth *Þl- | 
fourechildrenat two labours,they ſhall all bee 
free: forthough there bee foure children, yet , 
thereis but a double labour, andin the eye of. 
law bringing forth but two children: for all, 
that bee brought forth at one birth, are but as 
one child inregard of their natiuitie,as our law 
intendeth,becauſe the law reſpecteth that quod 

| R 3 plerunque 


Of (Conditions. 
G pony and for the moſt partone child is 
YLAre.g Pomeata birth, andnottwo or more *. And 
«ſtat, hom, in this caſe, beniona interpretario facienda eſt in 
{.com mater. $ {auorens liberraris. And becauſe it can notbee 
commit Well vnderſtood whetherof the two children 
ſhall befree, therefore both by conſtruction of 
law ſhall be free. | 
Nomomath, This ſeemeth ſtraunge to mee, 
that two children ſhould bee one childe, two 
procreations one birth, vnleſle it bee becauſe 
_ theparents were one perſon in law,whenth 
- begot them. Andſurely 2u/nrilian mak 
| twodiſtin& procreations inyour caſe, & ther« 
forc he ſaith. uid refers an ex eiſdemprimaills 
duorum corporum antmorumque compago ſemini- 
bus oriatur * ſubi quiſque firmatur, a quiſque 
componitur, © duo plureſue fratres naſcuntur fars 
ſmegulorum 4 : And Eſau and Jacob famous 
d) Quintil,in twinnes were borneſo continuatly (as I may 
Gemin.lan- ſay ) together, thatthelaterdid holde the fate 
4665 of the former *. Yet God forbid that wee 
- e)Geneſ.25- ſhould accompr theſe two one. Saint Augu- 
ſtine boldly and wittily diſtinguiſheth them 
thus : Ynus daxis mercenariam ſeruiturem, alt- 
« #5808 ſeruirit : unus 4 mare diligebatur, alins 
_ diligebarur : nas honorem, qui mag nus 4- 
pudeos habebatur, amiſu alter ademprus eſt. Duid 
de vxoribus, quid Pe quid ok Wan- 
| q 
f) AuguRlib, 24 diuerſiras ff And therfore ſurely in this point 
ſte cutat, Itake your law'to be contrarieto the courſe of 
| nature, 


go 
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nature, 


Codicgnoſt. Tt is not intheſuppolſall ofone 
procreation of two twinnes, eyther contraric 
to nature, or arte : not contrarie to nature , 
becauſe as there is one conception of two 
twinnes, ſothere is one puerpercie, though it - 
bee finiſhed at diuers times, for the labour till 
continueth,not contrarie toarte: forthe Aſtro + 
nomers hold, that twinnes are alwaies borne * 
vnder one Horoſcope, vnder the ſame conſtel-, * 
lation,and the ſame ſituation of the ſtares: forg, 
the Horoſcope in Aſtronomy, if it be formally , 
taken is nothing els but hore inſpettro, if it bee . 
materially taken, it is that part ofthe Zodiacke . 
which aenderh vpon our hemiſphere: for the 
Zodiacke circle is alwaycs rowled about, and 
ſome portion of it doeth alwayes ariſe to vs, 
ſome dothalway decline : ſome is in one regi- 
on of the heauens, ſome in another, and chil- 
dren being borne vnder one ſituation of the + 
ſtars. as they belike in the qualities both of the 
bodic and minde: ſo in the producing them 
to light, there is but one labour: in their cre{- 
ſence in the wombe,there is butone operation 
of nature. 

Nomomarh. You haue rather aunfwered + 
mee, then ſatiſfied mee : for Tam perſwaded, - 
thatT ſhall neuer bee of your opinion whileſt . 
T liue, neyther will I applaude to your lawe 
in this. But 4»g/onomophilax, 1 hinder = 

| | m 
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from examining the parcels of Coarcgnoft. his 
precedent ſpeech of conditions. 
Anglonomoph. I will notmeddle with Co- | 

dicgnoſt. his midwiferie in handling matters of * 

| law, but will curne faile fromit: as Carodilli- 

- ked to prattle with women in the Senate. 
houſes. Butas to the aſſertions of law, which 
he hath ſet downe,they ſhal not glance fro me 
without touch. Whereas he hath ſaid that this 

«word (ſ:) doth fignifieanvncertaine cauſein 53#<%% 


gfbcirlaw, ſoitdoth likewiſe in ours, as appea- rainecaue 


reth by Boldes caſe in my L. Dyers reportes —_— 


. Which was thus. &. Boldebroughtan action of 
. debtagainſt Molineux for 30. pound, vpon an 


obligation endorſed with this condition, that 
if it fortune 7oane Molineux to deceaſe before 
the feaſt of S. 7ohnbapriſt which ſhall bein the 
yeare of our Lord 1553. without iſſue male of 
her bodie by the ſaid R. B. lawfully ingendred 


- then _ that then 8&c. and the defendant 
te 


ſaid,that after the making ofthe ſaid writing 8 
before the ſaid feaſt the aforeſaid J2ancar B. in 
the countie of L. dyed without ifſuemale of 
the bodice of the fad) woman by the ſaid R.B. 
lawfully ingendred then liuing: and the plain- 
tife fad, that hee oughtnotto bee barred from 
his ation : for he ſaid thatafterthe making of 
the ſaid writing, 8 before the ſaid feaſt, name- 
ly the 12. of June, anno &c. the faidplaintife at 
M. in the countie of ZancaFer, tooke to _ 
e 


4 
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the ſaidI. and they had iſſue betwixtthem H. 
Bolde, and after 8 before the ſaid feaſt the ſaid | 
I. and the faid, Þ, dyed, the faid H. being the 
ſonne of them both at the tune of the death 
of the ſaid I. being then full liuing, andafter 
and before the faid feaſt, namely the twelfth 
.9f Tune the faide H. B. at B. aforeſaid dyed, 
and the defendant hereupon did demurre in 
law. And the queſtion was whether this word . 
(runc ) inthe condition ſhould be referred to | 
the time of the death of the wife:and itſeemed 
to Mountagne and Baldwin that it ſhould not, 
but that itought to bee refgred to atime cer- 
taine: for euerie ruxc relateth to his quando, but 
they thoughtthat itſhould beereferred to the 
feaſt which is certaine, and notto the death of 
the woman, which is vncertaine: but Shelley 
and Xnighiley thought otherwiſe. For in di- - 
uers caſcs relation ſhall not bee made adproxi-- 
mum antecedens: as if a man makealeaſe for 
life the remainder in taile the remainderouer 
to I. S. in formapreditta, this ſhall notbeere- 
. ferredtotheeſtatetaile, which doth next pre- 
cced, becauſe it wanteth the word (heires) to. 
make an eſtate tayle, and therefore it ſhall be 
referred to the firſt eſtate. Which later opi- 
nion'ifitbee lawe, then by our law (f) may: 
ſignifieand may make other wordes to (ignt-- 


fie an vncertaine cauſe of the accompliſhment Ma8H.8.14 
of acondition *, And whereas hee hath ſaid Dy.noldes C, 


S that 
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- thatſometimes it {1gnifieth a certaine cauſe (as 
- - iftheiudgedoe giue judgement forme: ) So 
likewiſe it{ignifietha certain cauſe in our law, 7. 5!, fgrs. 
for 8.E.4. the caſe was this. Anation ofdebt fg 


was brought vpon an obligation by the Dut- === an, 
cheſle of S»ffolke : the detendant faid, that it 


was endorſed with this conditis that if the de- | py 
fendant ſhould ſtand to the arbiterment of the _-_ 


{aid Dutcheſſe touching all maner of ſuits &c. 
berwixt him & one B. that then the obligation 
ſhouldbe void &c. And this was admittedto 
be good, and thereupon it may be concluded 
that (+) ſometinges in our lawe importeth a 
cauſe certaine, as the Dutcheſle in this caſe 


i)8.E-4.1.%9 ywasa certaine cauſcof the arbiterment i. So 


Dutchelle de 


Suffolke C. 


23. Eliz. the caſe was that two were bound 
to ſtand to the arbiterment of two, if they did 
make their awarde within two daies after the 
date or making of the ſaid obligation, and the 
obligation bore date die Sabbari ante prandium, 
and the award was made the ſame day poſt pra- 
dium and this was held to be good, becauſe ir 
ſhall bee intended that ir may be madeat any 


2 Dru: 


timeafter the date of theobligation vntill two 45s 
daics immediatly following be paſt. And as in s. 5; byte ſe) do 
the ciuill law,fo likewiſe by our law (+ ) whe- Ny Gonge kia co 


therir be expreſſed or implyed may fignifiean 3 —_ 
vncertaineeuent : for ifarent be graunted for 
lifeto I. S. the remainder to him that ſhall firſt 
come to Pawles the next day inthe omning, 


5 
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this remainder is good, though itbe vpon a(ſs 
implyed ) ifI. S. dye not betore the next day, 
and if one come to Paxles the next day inthe 
morning, and if hee which commeth thither 


be a perſonable to take by thegraunt*, And *) Afilpl47. 


whereas he ſaith, that by their law it ſignifieth 
a condition, or a conditionall diſpoſition, fo 


x». it doth likewiſe in ourlaw, as it is wellrecited 


in my Lord Dyersreports out of Brador : Sciro 
quod, vt modus eſt, ſi conditio, quiacauſa.And as 


to his conceited caſe of the puerperie,I take his ” ps 


reaſon to bee verie good, that bento nainrerpre- 
ratio faciendaeſt in faworem libertants. 

Coaicgnoſt. What ſay you now fir ? 

Nomomathes. I lay that as for ſuch a para- 
doxical fantaſic, Nor POIs etiamſe per- 
ſuaſeris. But I pray you reſolue methis : IfT ſel 
toanother certain land for an hundred pound, 
vnleſſe another the next moneth following 
doe giue more for it by fiue poundattheleaſt, 
whether doth this word (vnlefſe) make a con- 
dition, or it is an idle clauſe and vneffecuall. 

Codicgn. I take it clearely to make a good 


:Thewordd Condition, for though the ſale be pure and vn- 
vl) oh Conditionall, yet itis reſoluble and defeaſible 


——— following may qualifie and 


vpon a condition contingent ® : for the words 


graunt or deuiſe : as if theteſtator ſay, I deuiſe ; 

vnto A. a C.li. for the making of my tombe ®: þus.s.6. 8, de 

or itheſaid, I deuiſe vnto him a hundred li. pro <ondi. & de 
9 2 


CHYA 


uerne a direct emp. 
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eura liberorum meorum ſuſtinenda: or if he ſaid, 
I deuiſevnto him ſo muchto endow certaine 
pooremaydens, or to ranſome certaine priſo- 
ners out of captiuitie, here there is no conditi- 
6) Lmille.C, ON implyed, butonelya limitation or modifi- 
& epi.ct cle. cation to whatintent or purpoſe the deuiſe 159. 
So if the teſtator ſay, I deuiſe to Tiras C, li, 2 Lnvis 
which I will ſhall bepaied vnto him our of my o lmiaima 
money which haue in ſuch a place,asnamely ismad., 
in ack, a cloſet, orſucha cheſt : ifinthe cloſer 
'or cheſt there bee no money, then there is no- 
| thing due, but if there bea lefſe ſumme;, yetall 
p)*-quidam | the mony is due by reaſon of the intent?. And 
deleg.r.l. Lu» if the teſtator deuiſe to cucric one of his free 
_ al men aſeuerall 8& certaine yearely maintenance 
out ofhis landes in Dale, it his landes in Dale 
benort ſufficient for theſe ſeuerall maintenan- 


ces, yet they ought to beſupplyed of his other 1.4 
q)L.Paulo Cal-landes 4 : becauſe the adietion and mentio- ery 
lumacho.Ss. ning of theplace was onely vied fora certaine _ 


6deleg- demonſtration of the lande which ſhouldbee 
charged with payment, and not for the taxa- 
tion or reſtraint of the legacie : for leg arum non 
reftringirur. Butif a man deuiſeten pound to 
his daughter vntil ſhe mary, by this is intended 

r)L legarum f a yearely paiment of x.li, *, becauſe the worde + 
anau.lega. (ynrilly docth fignifiein this caſea limitation. 
And though there ought to bea multiplcation 
_ ments : yetthere is a limitation ad remprs 
anbedi,that afterward the paiment ſhall not be 


due: 
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due:but ifa ma deuiſeto his daughter his lan 
which he bought of Cornelizs vntill ſhe marie, 
this ſignifieth nota yerely legacie, becauſe ſab- 
ieftamateria non patirur vt ſur multiplicabile : But 
itonely ſignificth an extindion of the legacie 
whe the mariage is accompliſhed. For if aman 
deuiſe his land in Daleto A.vncill he be Shirife 
of London.,as ſooneas he is Shirife of London 
the legacie is determined , agd immediatlie 


reuerteth to the heire *. For as itisinthe power ſN)L.6.C.de 


of the Teſtatour to makethe legacie beginata **' 
certaine time, ſo likewiſe it is 1n his power to 
make it end ata certaine time. 
Nomomath . You haue put good and perſpi- 
cuous diuerſitics betwixt a Pony anda li- 
mitation. I ou Anzlonomoph.(ſhew what 
your Law + of this dfference. 
Adiferece Amglonomoph . Theverie ſame difference is 
tewxzlmi- in our Law, Which by caſcs ſhall be explaned, 
wa x e A man grauntethto an other his manour of B, 
me." ſothathe paie 10.li. yearely to the leſſour, du- 
ring the life of the lefſour : and if the ſaid rent 
be behind , that then it ſhall be lawfull for the 
leſſour to diſtraine for it in the lefſees manour 
- of S. the leſſour hath a franktenementin the 
, rent ſub modo, depending vpon the will of the ' 
leſſee (and theleſſour, ) and there is a limita- 
tion implied by Law, though not verbally ex- 


reſled*. So if a man makea Leaſe to one for t) 453.06, 


ite, paying the firſt - YEares 3» ome % 
| 3 2 


c I7S, 
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corne, and ifhe will hold it longera C .s. the 
> uw)rs.E.z. word (#) inthis caſe maketh butalimitations, 


So if a rent of 5 . pound be graunted to. as 

long as the grauntour, his heires or aſſignes 

ſhall hold the manour of W . this was adiud- 

gedto be a freehold in the grauntee, but yet 

uw) 10. AM, witha limitation *, ( long as the graumtour 
la.8. . 

Br, Eftares 31. JÞ9#1d hold rhe manour of W.) So if a man graunt 
a common 1n his land in Dale, when he put- 
teth in his beaſtes, or graunteth an eſtouer of 
Wood, when he commeth to his manour of 
D. the grauntee hath a freehold, bur qualified 

a) 17. Af. pla, with certaine limitations * . So it is if the kin 

" graunt an office to 1.S. donecbene & fideliter ſe 

b) Aſpla.s. geſserir® . So if land beleafſed to one quamaiu 

prope ſe benegeſserit ©, Soif amandeuiſe his land to 

his eldeſt ſonne intaile, with ſeuerall remain- 
ders in taile, and that the partic morgaging, 
jncumbring , entangling , oraliening the land, 
ſhall beclearelie diſcharged, excluded ,and dif- 
miſſed touching the intaile, and the conuey- 
ance of the intalle ſhal beofno force vnto him, 
this is not a condition , but a limitation : for if 
it werea condition, the right heire might en- 
ter for the breach, and defeat all the meane 


c) 37-H.6.29. 


remainders in taile , which is not conſonant to . 


4)r3.errs. the intent of the Deuiſour* . And whereas 
Eliz.Coin you haucfaid thata man by way of limitation 
5a ** maydeuiſe money to be paiedout of his cheſt 
or coffer, and ifthere beno money inthe cheſt 

ot 


J- Dnuſron 


4. The com- 
mon Law 18 
y"_ 
yak Ciuil 
law in matter 
of limitation. 


J. Dwuſion, 
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or coffer, there is no money due,our Law dea- 
leth more amplic and beneficially in like caſcs. 
For ifa man grauntto me an annuitie of x .li. 
to receiue qnt of his coffers , if he haue neither 
cofters,nor money in the,yethis perſon ſhal be * 


charged with the annuitie *,becauſethe grant. )rirzh. Nat. 
it ſelte induceth a charge vpon the grauntour, bre.152A. 


Yetanannuitie may be graunted with a limita- 
tion-as if an annuity be granted to take at euery 
time as often as the grauntour ſhall cometo his 
manour of S , oras often as the grauntee ſhall 
cometo the houſe of the grauntour*. So if I 


unt an annuitie of x. li. out of my land in f) 14.E.4.4. 


Dale, andI haueno land in Dale, this grauntis 
notvoid, but my perſon ſhall be charged 8. 


nolog 1: drowſie,or _— into ſome dreame * 
— . I was neither drowſte, nor drea- - 
ming;but the cies of my 'mind were ſomewhat . 
cloſed and ſhut, as the hares be when ſhe wat- 
cheth for the houndes:for if I could haue raken 
any aduantage of the ſpeeches of my two com- 
panions,I would not haue been fo long ſilent. 
Butin truth our Law inthe matters of conditi- 
on before handled. hath no other oracle but the 
Ciuil Law ,it hereafterthere happenany vari- 
ance, I will not conceal it from you, 
Nomomath . Letme then aske you this queſti- 
on Codrcyn, A man deuiſeth to R.x. li.and if he 
walſt or ſpend it, then he deuiſethvnto him x.lj 
againe: 


.8)s H.6.53. 
Nomom. Pauſe here Anglonom. What is Cano- fx* 
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againe : Suppoſe that he do ſpende twentie 
pound, whether may he afterward demgunde 
to. li. becauſethe deuile is indefinite, 
Codicgnoft, The deuiſe is not indefinite : {;**%,x 
for this word ( againe ) ſignifieth as much as gue) fg. 
once againe, according tothe rule of our Law: grin bythe 


h)1.fidei com- Rurſus verificari pore#t in vnavice® : Otherwiſe 


mill. &. fi quis 


Eg. de leg.3s 


it might be that the executor ſhould be char- 
ged to the full value of all the goodes of the 
Teſtatour : For if the deuiſce were an Acola- 


ſts, though the executor were by the execu- 


torſhipa Creſ#s,yet all would not ſerue. 
Anglonomoph . Your reaſon is good, but yet 
I would not be peremptorie in this matter, 


for it is not in our Law ſo cleere : For two 


Tudges were oppoſed againſt other two in thE 
like caſe . There is a Prouiſoin a Leaſe , that, wwe 
neither theleſſee nor his afſignes,ſhall not alien 97%, -wl 
to any without the aſſent of the lefſour , but tobe exe 
onely tothe wife, or the children ofthe leſſor, commentan 
and the leſſee alieneth to one of the ſonnes of 
the lefſour : It was left ambiguous, whether 
the reſtraint were now determined *, 

Nomomath , Letthis be the caſe. I am bound 
to paie you twentnie pound, if your ſhip come 4. piujpm. 
from Ruſs, and atter the enſealing and deli- 
ucrie of the bond, we make this condition, 
that the twentie pound which I did before 
owe vnto you vpon the aforeſaid condition, I 
ſhall now owe vnto.,youabſolutclie and with- 


OUT 
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out condition , whether in this caſe is the a 


greement of any force to defeat the condi- 
tion. 
1. Anage- Codicen. By our Law itisof force toouer- 


by 4p way , 
ms &eara throw the condition : for it is a renewing of 


I the bond ( as we tearme it) and fo the later 
gr bond ſhallpreiudice, and fivallow vp the for- 
mer *, | 

:,Thecom- Applonomoph. Our Law holdeth the con- 
em marie nd thereaſon is this, becauſe it isan un- 
nee + CONULenience in reaſon, that an eſpecialtic ſea- 
:nof the G- Jed and ſolempnlie deliuered, ſhould beauoy- 
dedby the bareagreementoftheparties,which 

is butameere matter i» fa#o'. Yet in ſome ca- 

ſes itis not inconuenient, that an obligation 
_ſhould be auoided by a matter #» fa#o where 


k)E denous, 
et C.cocti. 


1) 1.H.7.14, 
Dones caſe 
per Dauers, 


= there is a ſtrong and peremptorie operation 


in Law. As ifa man be bound to a feme ſole, 
and afterward he marieth her : Or if a man 
be bound toa villaine , and after he purcha- 
ſeth the manour to which the villeine 1s regar- 
dant,the mariage & the purchaſe may be 

ded inauoidance of the eſpecialtie ;/'So in an 


auoydance of a ſtatute merchant it —_— | 
b 


plea to faie that part of the land is pu 
the reconuſce . So in a writ of Annuitie, it 
is a good plea to faie, that he hath paiedit in 
a foreihe countie , So if a man by deede 
graunt a rent , if the grauntee' ſurrender the 
rent with the eſpecialne, this is agood _ 

T Ce 


m) 1H.s; 
Dones caſe * 


per Keble, 


n)26.E.3.71. 


vo) 46.E.3.4+ 
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dance of the eſpecialtie ® . But where a man 
was bound to paie xx. noblesat a certaine day, 
and if he failed , that then he would looſe x.li. 
paiable at the ſame day : an action of Dette 
was brought for the x . pound , and it was al- 
lowed ® : for here there were two ſeuerall 
bandes, one of them conſequent vppon the 
other , but not aboliſhing the other . Andif a 
defeaſance vpon a ſtatute marchant be,that the 
payment of the money ſhould be made at 
Briſtowe, and the conuſee recciucd it at an 0- 
ther place, this is a good diſcharge of the ſta- 
tute , for now the Lo hath diſcharged it®, 
But one matter of recorde may be auoided by 
an other : Therefore the caſe was 20,E.,. in a 


writ of Accompr the defendant faid that the" 
plaintife by a deede, which he ſhewed forth . 
did graunt, that if the defendant did makea - 


reconuſance vpon ſtatute marchant ſuch a daie 


at Canterburie to the plaintife, that the writ of 


accompt ſhould be held as voide : This was 


. admitted by the Court to be a good agree- 


- ment toauoide the writ of annuitie, as ſoone 


| # p)204E.3.Ac- 
| . compt 79. 


-C 


as the ſtatute is deliuered to the plaintife ?, 
Nomomath. I would know Codsegn.what your 
Law doth determine of impoſſible conditi- 
ons , whether it doth vrtterlie reiect them or 
whatforceandeffeRtit aſſhgneth vnto them. 


odicgn. Impoſhbilitic, our- Law maketh !;Tueefns 
14 : fur16, fait ,er narnre . Iuris,as when veratthe G- 
there 


O 


TYea 
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there isa repugnancie in the condition, ſothat ' 


» the Law doth wholie fruſtrate, and .diſanull 


the condition, orels it is direclie contrarieto 


: Whatim- the Law: As if a man ſhould contract with a 


poſrtalutas = 
.r* is atthe 
Ciuill Law, 


1, What im. 
poſarilits 
fa#is at the 
Cuuill Law. 


woman ſs proleri exitauerit , or fe adulreram ſe 
pre#iterit ,the one of theſe being againſt the 
Law of nature, the other againſt the Law of 
God, both of them are by our Law made 


 voide, And indeed there is a repugnancie þ-r pas . 


betwixtthe contract and the condition , mari- 
age being a thing inſtitured and ordeined for 
the procreation of children, ar the auoyding 
of fornication . lmpoſiibilzras fats , is when 4. 
there is great difficultic in the. thing that is to 
be done , and it is notpoſlible to bee caſilic 
done, howbeit it is not abſolutelie impoſſible , 
to be done, this impoſſtbilitic of the condition 
doth fruſtrate the ac precedent : As if I 
that Srichwany villeine ſhall be free;, if he 'wi 
ginea thouſand pound for his'freedome , this 
though itbenot impoflible,yet itis verie.difh- 
cult foravillein to performe, & becauſe of the 
difficultie , the Law will:imagine that:I did 
bur trifle by this forme of .enfranchiſement, 


and ſo Srichzs ſhall gaine nothing by it*. So r)L. cumbe. 
it is if a man being at Yorke bee bound to "of aan 


paic to an other'at London x ..pound before 


ſunne-ſer, thisthough itbenorimpoſhibleinie 


 ſelfe;becauſea Pea/as or poaſt-horſemayhelp 


the matrer;yet berauiſcitcannotwithany fact 
| Tz litic 


ſ) Tafti. de 
verb.obli.$. 
laca. 


t) Ioan.ad regs 
Nemo. li; be 


reg. ur, 


4w)4.H7.4. 
3.49. 


Perke, 
Codi.13s. conditions -\are impoſſible to' bee ny 
| -'L We. 
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* litiebe pefoturnnd veils ſo ſhort time, our 


Law holdeth the conditionto beyoide \. Im-+ 5 


poſhble by nature that is ſaid to be, which is 4. au, 


repugnant to naturall reaſon, and contrarie to . 
the courſe of nature .. As if I giue a horſe to 
one vppon condition that he ſhall touch hea- 
uen with one of his fingers : or that he ſhall 
extinguiſh fire with oyle: orthat he ſhall build 
a village inthe cloudes *. 

Nomomarh . Thele differences haue been 
well opened by CodicgnoFes., Now I will re- 
_ you Anglonomoph . to explane and illu- 
rate them by caſes. 


Amnglon 


not begin, neither take-effet by force ofthe 
condition , neither depende vpon ſuch con- 
ditions , as tothe exiſtence of them . Bur if a 
man ſeiſed of land doe enfeoffe a ſtraunger 
vppon condition, that.if the' feoffour doe kill 
I. S. one of the Queenes ſubiectes, it ſhall be 
lawfull for him to reenter ,the-eſtate is good, 
and the condition voide ".,- Soitis if one en- 
feoffe an other vpon condition, that if the 
feoffour 'doe burne the houſes of E,S. itſhall 
bee lawfull for hiax to reenter **';;;for'ſuch 


. T will particularlie ow of 5 _ 
themall: And firſt of Conditions againſt Law, gmtLs 

, If eſtates in land be made = 
. contrarie to Law , the eſtates be good, and the * * 
- conditions voide : But then the eſtates muſt 


pon conditions the comme 
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Law . But if a leaſe for life be made , 'or'a 
leaſe for yeares of land ypon condition, thar if 
the lefleekill I. S. within ſuch a day that then 
he ſhall haue and hold the land to himand to 
his h foreuer, notwithſtanding that the 
lefſeedo killI. S. within the day, yet his cſtate” 
is notenlarged, becauſe the condition was a- 
grind law & the eſtate ſhould haue beene en- 

ged by the performance of the condition, 
but ny ſuch condition, yet the 
leaſe is good, becauſe thatdid not beginne by 
, thecondition. Butifan obligation be endor- 
, ſed witha condition directly contrarie to law, 
. both theobligation,8 the condition be void *, ®) *E-4-13. 
Andifaman bebound that he ſhall keepe the *=*** 
obligee without damages, and doe not ſhew 
CO ſuch __ is voide, rs wa 
may ſuffer damages for committing treaſon, 
md or other felonie which china are a- 
eainſt law, and itisalfo againſt law,to ſauchim 
without damages forſuch thinges, ſo thatthe 
codition is the the obligation is not void, 
becauſe ſuch things are notexpreſlely rchear- 
ſed within the condition, ſo that the condition 
, ts notdiretly contrarie to law Þ, And conditi- b) g.H.4. 
. ons which are rep t in themſclues are Conditions 6. 
- voideinlaw : as ifa teoffementorgift in tayle 
be made,.that the feoffee or donee may not 
takethe profits : or vpon condition, thatthey 
ſhallmakeno waſte : or ypon condition _ 
| *-1 e 


c) 21,H-20, 
20, E.4,8. 


d) 5H. F*7. 
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the wife of the feoffee &c. ſhalnot be endow- 
cd, or ifa leaſe forlife be made vpon condition 
thatthe leſſee ſhall doe no fealtie, theſe eſtates 
begood, andthe conditions voide: orifan an- 
nuttic be granted,proxiſo thatit ſhal not charge 
* theper{on of thegrauntor,the graunt oa 
ied 0 


thecondition is voide ©. But ifaman 
land in fee leaſe the ſaid land for yeares by in- 
denture rendring rent, prouiſo that the leſſor 
ſhall nor diſtrein forthe rent, this is a good pro- 
iſo becauſe the leſſor may haue an ation of 
derte®©. butlandorrent may be giuentoa man . 
in taile ſo that he may alien to the profits ofhis - 
iflue, and this is a good condition : for itis a- 
grecableto law andthe donor may as wel giue 


©) 46E3.40. conditionally as ſiplicirerin the taile *. And 7. 


garrantic 18, 


f) 7.6.44» 


H.6. it was held by all the Tuſtices inthe eſche- 
quer chamber bel1de June, that ifa man make 
a feoffement with warrantie, proxiſo that the 
feoffec ſhall not vouch him and his heires,and 
that if he doe, the warrantie ſhall be voide,this 
is a good proxiſo, But ifthe prowiſo had beene 
that he ſhould neyther youchenorrebutte,the 
prouiſo had beene void: forthat had cut off all 
the force of the warrantie*, And iftwo grant 
cuſtodiam parci de A. to 1. capiends feoda que B. 
nuper parcarius cepit, prouiſo quod ſcriprum non 
ext ad onerandum vn des praumors,” this 


. proniſo was taken to be void, becauſe itreftrey- 


. nethallthe effec of the graunt in —_ 
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him, andif land bee giuenin taile the remain- 
der in fee,ypon condition that ifthe donce, or 
his heires doalien in fee, thatthedonor or his 
heires may enter, the opinion of the court was 
that this was a good condition: for a man may 
make a condition in the negatiuc of any thing 
which is prohibited by the law, as if he make a 
feoffement, proniſo that the feoffee ſhall not 
not committe felonie, or that hee ſhall ali- 
en within age, or inmortmayne: and a man , 
may enfeolfe A. and his wife vpon condi-; 
tion, that they ſhall enfeoffe none other, for, 
© that werea diſcontinuance: otherwiſe it is that 


they ſhall not leuie a fine, for that is contra- © 2%H.7.8, 


rie totheir eſtate 8. So ifa man make two ex- 
ecutors, prow/o that the one of them ſhall not 
adminiſter, this is a void prowiſo, becauſe it re- 
ſtraynethall theauthoritie giuen in the premi- 


ſesas to him, and the intent which agreeth nor Þ 19H. 8.4. 
with lawe is to no purpoſe ®, And it hath x fe —_ 


beene agreede, that if a man doe limitte an 
vic in taile with a proziſo, that if ceſty que vſe 
doe ſuch an _ on _ S_ ceaſe du- 
ring his naturall life, rhat this prowi/ois - 
nant, and againſt lawe , for the efiats. _ 
not be determined in part. And Iuſtice Walm- 
ey ſayd, that whenan eſtate is giuen toone, 
it may bee defeated wholly by condition or 
limitation, but it cannot bee determined in - 
parteto one, and giuen in parte to _—_ 
or 
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for that is repugnant totherules of law, as if a 
man make a leaſe forlife ypon condition that 
ifthe leſſee pay nottwentie pound, thata no- 
therſhal haue part of the land, this future limi- - 


[)4r, Elizz ationis voide*. Andas to conditions impoſli- 4,,umen 


Covers cafe blein fate , ſuch conditions if they goto the © T c 


the int 


86,5. Coin. defeaſans of an eſtate, the eſtate notwithſtan- commoatuy, Low 
ding remaineth good : but eſtates cannot bee equi 


enlarged by ſuch a condition impoſlible : and 
» ifan obligation bee endorſed witha condition 
, impoſlible,the obligationis good,and the con- 
, dition is voide. Therefore if a man ſciſed of 
land doe enfeoffea ſtraunger vpon condition 
that if the feoffor go on foote + ova Londonto 
Sramford in aday, thatthen itſhall bee lawfull 
| for him and his heires to reenter,the condition 
e) 14,H8.32, is voide, quia fmpoſsibile, the eſtate good *: but 
if A. beebound'to B. that C. ſhall appeare in 
the common place 0ab. Trin.inanactionof 
debt brought by the ſaid B. againſt C. retour- 
nable at the ſame day, and C. appearcth the 
ſameday, and his appearance is not recorded, 
now the obligation is forfeited. Butifin this 
caſe C. had dycd before the day of the returne 
the obligation had beene ſaued, becauſe the 
condition became impoſſible by the ate of 
Lp —_ God f 
2b H,6,19, Nomomath Now I pray youſhew vato m8 «. 5uj 
whether conditions are to bee expounded 
ſtrictly andaccording to the rigorous _—_ 
"0. j 
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the wordes are according to equitie and the 
exigence of the caſe, ſo that the circumſtances 
ofa mans ſpeech oractions, ſhal haue the regi- 
mentof conditions. 
* Condirions Codicgn. Conditions are in our lawetaken + 
athecwll According to equitie. For if I graunt to one ' 
xoding» An annuitic of ten pound yearely, quamain res 
"mt measgeſſerit,the law maketh this ſence of theſe 
won that he ſhall haueten pound yearely, ſe 
res meas geſſerit together with a limitation 8.50 g)Lpaters.6. 
if I buy of one the fiſhes whichare taken Dy de condi, & 
him, though he hauenotalreadie taken any fi- © 
ſhes, yet the wordes doe imply a condition , 
that that the buyer ſhall naue them if any bee 
taken. SoifI fay, Accepris centum ſolidis aT itio 
inſtizuo eum heredem, it is not meant that in re- 
gard of fiue pounde receiued of Tzrias I doe 
make him my heire or cxecutor,but the words 
are conditionally meant : if the teſtator doe re- - 
cciue 5.li. of Txius&*c®, So if I deuiſe toone h)1. a teſtatore 
xx. li. pro dorendo ralems diſcipulum, this (pro ) _ condi 
doth fignifie a condition, becauſe by common 
viage prins docendus eſt diſcipulus quam ſoluenan 
ſalarium mare i, So if Idoecontrattwith a "Sang = 95 
woman in this ſort,I promiſe vnto you A. that Toe 
you ſhal be my wife donec terra ponarur ſuper 0- | 
» calos meos,theſe wards are not generally to bee 
. vnderſtood, forſo the partie may lay carth yp- 
on his eyes, andlip the collarand breake pro- 
miſe : butthey muſt be vnderſtood according 
V 


to 


k) c.exliteris. 
I.de ſpon, 


L31H.8.45. 
Dy. 


m)28,H.8. 
6. Dy. 
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* to common intendement, that ſhe ſhall be his 
'wife yntill his carkafle bee couered with earth, 


that is, vntill he be buried, ſoit is, ifhe ſhould 
haue ſaid, Ponec oculs, EX 05 mihi claudantur *, 


. Angl. Ourlaw many times taketh the words * 5 The ans 
- ofa condition ſtrictly to preſerue an eſtate. A nog 
leaſe was madeto one vpon conditis, thatthe time: tuty, 


leflee ſhal not alien to A. the leſſee alteneth to 
B.who alieneth to A. the coditio isnot broke: 

for a condition which gocth to defeatan eſtate 
muſt be taken ſtrictly ', And 28. H. 8. the caſe 
was thus : A leaſe for yeares was made by in- 
denture,the leflce did couenant and grant, that 
ifhe his: exccutors or aſſienes did alien, that it - 
ſhold belawful to the leflor to reenter: after he 
made his wife his executrix and dyed, the wo- 
man tooke an other husband which aliened. 

The firſt queſtion was whether the wordes 
of the couenant aboucſaid did make a coditi- 
on. Andititwerea condition, the 2. queſtion 


- was, whether there were any breach of condi- 


tion in the caſe. Some held that there was no 
breach of condition, becauſe the husband was 
poſſeſſed of the tearme by acte of law, & is not 
an aſſignee no more thena tenant by the curte- 
fie is, or the land ofa villaine. But Browne and 
Shelley held that the husbgnd was an aſſignee 
in law, andthatthe land was ſubieto the c6- 
dition into whoſe hands ſoeuer it did come ®. 
But lately in mt caſe the condition was 
extended 
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exteded by equity for the ſafegard of the party. 
The caſe was thus : A man was bound to ano- 
ther inac.l.thathe ſhold diſcharge the obligee 
8& ſaue him harmeles ofall ſuits & incumbran- 
ces againſt I. S. and afterthe ſaid 1. S. ſued the 
obligee, 8& proceeded vnto iudgement,where- 
fore theobligee brought an ation of det vypon 
the obligation, and the detendant pleaded now 
damnificatus eſt, And Beamond Sergeant did 
maintayne the plea in his argument, becauſe 
that hee was not damnified in the eye of law 
vntill the goodes or the lande, or the perſon 
of the plaintife were actually charged. For 
before that time he was onely Ehargcable,but 
not charged.Sergeant Harrisargued to the c6- 
trarie: for he ſaid that he was chargeableto the 
execution of the partie, & ſonot faued harme- 
leſſe, & two ſorts of damages were held by Iu- 
ſticeWalmeſleythe one executorie,the other ex- 
ecuted executoric, which a man may in future 
time ſuſtayne : Executed, as if the land or - 
theperſon ſhoulde bee in preſent execution. * 
And if the diſſeiſee make a releaſe tothe diſ- 
ſcifor, and a ſtraunger cancelleth the deede 
of releaſe, the difſeifor may haue an action of 
treſpaſſe againſt him:and yet the diſſeiſor doth 
continue poſſcſhon, andis not as yet actually 
damnified. And Iuſtices faide, that the land 
of the party was in ſome ſortcharged, fornone 

V 2 in 


a) 33.Eliz. 
Ridgeleys c. 


0) 36,H.6.8. 


p) 21.H.6.19, 


Q) 7:E:4-1 3» 
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inſuch caſe would buy theland of the partie, 
but onely vnder the value, becauſe of the - 
idgement executoric ®, But wee haue a rule 
in our law,that when a condition is to bee per- 
formed to a ſtraunger it is to bee performed 
molt ſtri&tly : and it the condition bee perfor- 
medat an other place, this isnort ſufficient *. 
And 21. H. 6. it is ſaid thatifa man be bound, 
that he or his feoffees of the mannorof W.ſhal 
pun to the obligee 20. s. rent for tearme of 


ite, and he hath three feoffees, two of the feot- $4 
tees cannot grauntthis rent ?, But7.E.4. it was Hh 
afhrmed in the kings bench, that ifa man were orof 
bound to make one a ſure ſufficient and law- i 
full eſtate in certaine land by theaduile of I. S. Cuuil 
ifhe makean eſtate according to the aduiſe of a” 
I. S. beit itſufticientornot, orlawfull ornor, og 

. heis excuſed of his bond:anda like matter was in vn 


inthe common place the ſameterme,and they 
were of the ſame opinion 4, 

Nomomath, 1 wold gladly be ſatiſfied in this, 
when a man maketh one his heire or executor, 7 Pim. 
andif hee refuſe to performe any thing that is 
compriſed in his will, then he willeth that 1.'S. 
ſhallbee his heire or executor, and ſhall per- 


forme his will,and ſhal ſeiſe his goods and en- 
ter into his lands poſt hereditaze adiram, though 
the heyre or executor haue intermedled with 
the will, and haue performed ſome thinges 

according 


1 « Theremay 
be a ſubſtiruti- 
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according to the intent of it : Now if the Te- 
ſtatour die,and the heire or executor haue per- 
fourmed ſomethinges of the will, bur refuſeth 
to perfourme other ſome, and hath ſeiſed the 
goodes , and entered into the landes of the 

artie deceaſed : Whether may I.S.cnter vpon 
fm for the condition broken and defeat his 
whole intereſt in the landes or goodes: or ſhall 
he ſtill reteine part of the landes, and goodes, 
becauſe he hath perfourmed part of the will ? 
Codicgn. I .S. orthe ſubſtitute of the Te- 


onofoncheire ſtatour 15 now by the will and breach of the 


after an other, 
or of one cxc- 
cutor after an 


other at the 
Ciuill Law, 


2 The heire at 


hed Lov for the authoritic or intercſt of the helfe or exe- 5; 
- CCEOAETE 
in vnmerſum 
1 defuntH, 


the condition become dire&tly the hcire or ex- 
ecutor tothe Teſtatour : Andall theauthoritie 


or intereſt of the fomer heire or executor is vt- 


terlie determined , fruſtrated, and defeated ” : r)Inſti.de vul- 
lubſti.$.quo 
cutor by our Law may not be appofcioned 2 


3 
: ; ; C {)E deverb. 
but he muſt ſuccedere in ypinerſum insdtfunits EL nba 


And thereis an other ſubſtitution in our Law, aljud <> hzre- 


, which we call 4 reciprocall ſab#irurion, and it 2s ,crl. bo. . 


is thus : The Teſtatour ſaith, I doe make S.and te 
T. my ſonnes within age my heires, and I ſub- 
ſtitute the one of them to the other , thatis, if 
the one dic, the other ſhall haue all, and the ©) Gazal 
mother nothing at all *, -! rebdabſlan. 

Anglonomoph . Ihauenoted in your wordes *i2 brew: lo- 
Codjgn, twothinges, which haueno ſmall co- ? 
herence and agreement with matters of our 
Law . Firſt in thatby will according to your 

V 3 Law: 
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. Law an cntrie may be limitted toa ſtraunger. 
- 2, Inthatye holdthat he which defeateth the 


eſtate of him thatbreaketh the condition ſhall 


defeat his whole eſtate,andſhal entirely claime 
the poſſeſſion . Which two aſſertions T ſhall 


ſeuerally proouc by caſes of Law beginning 


with the firſt: A man ſeiſed in fee of landes de- 3. By Wil 
uifable, did deuiſe them to one for terme of Smn 12 


| his life, and that he ſhould be a Chapplein , j5 moe ay 


and that he ſhould chaunt for his ſoule all his « frays 
life time, and that after his deceaſe the tene- 
ments ſhould remaine to the Cominaltic of a 
certaine village, to findea chappleine perpe- 
tuall for he ame tenements, = hedied, and 
the deuiſee entred, and held the landes fixe 


'yeares and was no chappleine, and the heire 


u) 39. Afl, pla. 
I7. 


of the diſour outed him, and he brought 
an Aſiiſe : And it ſeemed to the Court that the 
Imitation that he ſhould be a chappleine was 
no condition , and that the heir® could not 
enter, for then the remainder ſhould be de- 
feated, which may notbe, becaule by the in- 
tent a perpetuall chappleine ought to found®: 
Whereby itappcareth that they in the remain- 
der were to take aduantage in this caſe of the 
breach of the thing that was to be done, and 
not the heire. So in Firz James his caſe, the 
clauſe of entrie was limitted to him in the re- 
mainderfor breach ofthe condition by the par- 
ticulartenant : for it was helde that the limita- 
tion 
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tion mightdetermine the eſtate,and that being 
determined ,he in the remainder might en- 
ter ®*, Alſo 34; E. 3. the caſe was, that a man w) 3. et 14, 
had iſſuea ſonneand a daughter ,gnd deuiſc wg 
land deuifable to one forlite, vpon condition, caſe. 
that if the ſonne ſhould diſturbe the tenant for 
life,thatthe land ſhould remaine to the daugh- 
ter, andthe heircsof herbodie, the father di- 
cth , the fonne diſturbeth the tenant for life, 
who dicth , the daughter brought a Formeaon, 
4 4 Theaduan- and 1t was allowed * : But yet the aduantage of 2) z4-E.z. 
Fife w a entrieby vertue ofthe limitation isnot in other F223*4on 
Les."s JAtC TEPOTTES ſo cleare, but hath been greatlie 
wabed of doubted of : Srubes being Ceſtuy que vſe deui- 

{ed to his wife certaine land during her life, ir4 

quod non faceres vaſium , the remainder to his 

 yonger ſonne in taile ,and died , after the.Sta- 

rute of 27. of ioyning the poſſeſſion to the vie 

is made, the woman dicth, the queſtion was 

who ſhould enter for the condition broken, 

the hcire , the feoffees , or he in the remain- | 

der® . And an other cafe was equally doubt- Þ)z Mar. zrz. 

full , Wilford was bound in an Obligation Py- 

without daie of payment limitted , and de= 

uiſed his land 'to his ggecutors vppon con- 

dition , that if they did not paie the faid 

ſumme according to the obligation, that the 

deuiſe ſhould be yvoide and that then A.ſhould 

haue the land to him and to his heires vp- : 

pon condition that hee paied the money , 
Wilford 
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(Vifford died, A.died , the executors are reque- 
ſted to pay the money , and they would not 
pay it,the queſtion ofthe booke left vndeci- 
ded , is whether the heireof A. may enter into 
-);Mx.138. theland , andpaiethemoney ©, In like maner 
ih land in Gauelkind was deuiſed to the eldeſt 
ſonne vpon condition, that he ſhould paie 100. 
li.to the wife of thedeuiſour, he fayled of the 
payment, it was queſtioned by Manwood,whe- 
ther the yonger ſonne might enter into the 
d) r5.Eliz, moitic, as by an implied limitation © . But 
3!7-Dy- touching ſuch entries by force of ſome ſpeci- 
all limitation or condition , Ma# . Frowike gi- 
uetha good rule 27, H.7.thatan eſtate of inhe- 
. ritance can not ceaſe by vertue of a condition 
: broken onelie , but there ought to be alſo 
. an entrie : But otherwiſe it is of a particular 
eſtate, and the reaſon is, becauſe ſuchan eſtate 
_ be determined by word as by ſurrender: 
and by the ſame reaſon it may ceaſe by the 


e)»r.H.7.12, wordes of the condition * , Now that the 5-Tha te 


per Frowike. yyhole eſtate of the feoffee or donee is defea- 
tedby the breach of the condition, and the en- 

trie of the partie, may be prooued by diucrſe =. 

authorities in our Law , and that there can be 

no fraction of the condition , r4.Elzab.all the 

Tuſtices agreed : And fo was iudgement giuen 

in Winters caſe, that by the graunt of the reuer- 

ſion of part of the landes, with which a con- 

dition runneth, the condition is copay) rune 

oun- 
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ded, becauſe it is a thing penall and entire, 


and may not be apportioned nor diuidedf, f) 14Elizab. 
And 33. of Hennie the eight , according to —_— 


Ma#t . Brookes report , it was helde for Law, 
thatif a man giue land in taile , or leaſe it for 
life , rendring rent, with a condition for de- 
fault of payment to reenter : now if he leaſe 
part of the land to the donour , or lefſour , 
or if thedonour or leſſour enter into part of 
the land , he cannot enter for rent behind 
after , but the condition is wholie ſuſpen- 
ded, becauſe a condition cannot be appor- 
tioned or diuided . Therefore ſome ſcruple 
may with good reaſon be made of the caſe 
16, Elizab.in my Lord Dyers reportes, A man 
leaſed land for yeares, vppon condition that 
the leſſee ſhould not alien the land tofanie 
perſon without the aſſent of the leſſour, nor 
any part of the land, the leflour giueth licence 
to alien part ,and the leſſee alienecth the reſt- 
due without licence , it was adiudged that 
the leſſour may enter notwithſtanding the dif- 


penſation of the condition ex parres. Hows- g) 16.Elizab, 
ſocuer 5. Edw. 6. be tothe ſamepurpoſe, that 334P?- 


a man enfeoffed two vppon condition to make 
backe a leaſe for life to the feoffour, the re- 
mainder in fee toaſtraunger : the one of them 
onelie maketh eſtate accordingly . And by the 
Opinionof manie, this is good foramoitic by 

X the 


| h)s.E46.6; 
fl «09. 
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Of Conditions. 

the diſpenſation of the partie, who might take 
aduantage of the condition by his accep- 
tance of eſtate ® . For 27. Elizab. the caſe 
was ſuch : A man was boundin an hundred 

und to giue tothe obligee the moitie of all 
the fiſhes taken by his water-mille, he tooke 
rwentie one fiſhes , and gaue tenne to the ob- 
ligee , and an action of Dezze was brought 
vpon the obligation, and the plaintife reco- 


. uered, becauſe he did not giue ynto him the 
. moitie of the other fiſhe . This was adiudged . 
. in the Kinges Bench . Butnow ſuppoſe that 


the condition doth extende onelie to ſome 
particular eſtates , whether ſhall the other 
eſtates depending bee totallie defeated by 
the breach of the condition 2 And ſurelie 
our Law is , that the breach of the condi- 
tion ſhall defeat no eſtate , but onelie that 
whereunto it is annexed . For the caſe was 


- 3. May. that a man deuiſed land to his wife 


n condition, that ſhee ſhould brin 
Hr eldeſt ſonne , the remainder to the e 
cond ſonne : The elder ſonne entreth for the 
condition broken , hee ſhall onelie defeate 
the eſtate of the wife. And if the tenant for 
life , and hee in the remainder ioine in a 
feoffement vppon condition , that if ſuch 
an ace be not done. that the tenant for life 


ſhall reenter , this doth not defeate the en- 
UrCc 


Of Contlitions, 


tire eſtate of the feoffeei.; And if a gift of i) 4.Mar. 125; 
land be made in taile, the remainder to the Py 


right hejres:of the donee, n condition 
that if hee alich. in fee; then the donour may 
enter, if the donour enter for the condition 
broken , the eſtate taile is onelie defeated *, 
So if a man leaſe land for life by deede in- 


k)rr H.g.6., 
1; H.o.23. 
r0.H.7,1, 


dented, the remainder ouer in fee rendring 


a rent with clauſe of rcentrie for non pay- 
ment by the tenant for life , and to reteigne 
the land during his life : If hee enter for the 
condition broken, he ſhall haue the land onlie 


during the life of the tenant for lite *, C—— 


Nomomarh . 1 giue yee great thankes for 
the vnwearied continuance of your paines, 
and though I bee in queſtioning at a non- 
plus : yet I ſee your inuention and memo- 
rie are not grauelled nor dryed vp, parched 
as it were with ſummers drought. I praie 
you therefore let vs ſtill conuerſe together 


ynder one roofe ( within my walles there is no \ 


Sinon , no Dauus , no Momus , but cha#t learning . 

cabboned with frugall comremmenst, ) thatif G 

doe ſtill youchſfate the Moone-diall of this 
| X 2 dark- 


| 
' 
| 
| 


- darkfome life, with'the reflexe of his intel- 
| Iectuall illumined influence, this triple-whee- 


led clocke may ſtill be keptin motio 
' bythe meailicieothi Law > 
| fauouting ſpirit. 


A TA- 


% 


A TABLE OF THE 
Sections or Dtuiſions of the 
gay rrnc's = og 


_ eueric Dialogue. 


T he Diniſions and principal coments of the firſt 
Dialog ue of Prohibitions and Conſultations, 


The 1, Dixifion. 


= = He originall of tithes is inquired of. 
SI HE 2 The councell of Conſtance is ſaid 
(@$N LES to haue condemned FickfSfe for 
224 holding tithes to bee pure almes. 


The 2, Dixiſion, 


x Theoriginall of tithes is demonſtrated to be 
by the law of God. 2. God his deputies for there- 
ceipt of tithes are ſet downe. 3. The heathens which 
knew not God had great regard of of paying tithes. 
4. Lucullu is ſpecially commended fe the paying 
of tithes, 5. C.amilles 15 likewiſe commended for his 
diligence in procuring tenth to be payed. 6. The 
Romanes carefull in paying firſt fruits. 


3, Dinifion, 


x Whether Parſons ought to haue no more li- 
uing then tithes. 2. Itis denyed by the Canoniſt 
that they ought to hane no more lung, 


X 2 4+ Diniſion, 


The Table. 
4+ Dinifon, | 


x: Alaymanby the Canon-law may preſcribe 
in paying a ſpecall portion inlieu of tithes. 2. The 
cull lawe agreeth thereunto. 3. By the com- 
mon lawe a man may preſcribe in paying a tempo- 
rall recompence in lieu of tithe. 


5. Diniſon. 


I Two ſortes of tithes are ſet downe by the 
Canoniſt: ſome feudall, ſome eccleftaſticall. 2. 
The Church onely holdeth conuſaunce of the 
right of tithes by the Cannon lawe. 3. The 
king of Fraunce his edi& touching tithes is ſette 
downe. 4 That by the Canon law where the 
queſtion of tithes is fe, and not iwri, the exa- 
mination thereof may belong to a laye iudge. 
5- Where the ſuite of tithes is betwixt clergie 
men though it bee meerely poſleſſorie, yet it be 
longeth to an eccleſiaſticall iudge by the Canon 


law. 
6, Diniſrow. 


TX The nature of feudall tithes is' opened by 
the Canoniſt. 2 Charles Mertle is accuſed of 
Church-pillage: 3. The Canoniſt telleth a ſtrange 
tale of Charles Martle. 4. It is thought of No- 
wowethes to bee but a fable. 5. One of the an- 
cient ſtatutes of England is compared with the a- 
foreſaid edit of the king of Fraunce, 6, The 
common lay agreeth with the Canon in the attri- 

buting 


buting of the deciſion of the right of tithes to the 
fpirituall judge. 7. Where one parſon may ſue 
a fpolation againſt the other in the fpirituall 
court. $8. The exccutors may bee ſucd in the ſpi- 
rituall court. 9. Of what trees tithes may bee de- 


maunded 


the rent m_ fortithes ypona leaſe for yeares isa 


laye chatt 


T A precept iſſucth with a monition vnder 
payne of excommunication for the due ſatisfation 


of tithes. 


8 Thedegrees which the Canon law obſcrueth 
in puniſhing offences in the clergie. 2. Two ſorts 
of excommunication ſette downe by the Canoniſt. 
3 Thecompulſorie ſtatutes of England for pay- 
ment of tithes are mentioned by the barriſter 
Impropriate tithes at the common law are compa- 
red with feudall tithes. 


1 TheOrdinaric ex officio may citemen to pay 


tythes. 


3 Twoſortcs of heretickes : formurw, and ſuſpee- 
| 16s 


TheTable. 


by the ſtatute of 45. E. 3. To. That 


7. Dinifion, 


8, Dinifcou. 


9. Dinifion. 


10. Dinifior. 


The Table: 
tw. 2. Inwhat cauſe the wife and children ofhe+ 
retickes ſhall enioy their landes. 3. Heretickes by 
the ciuill law notpuniſhable by fare. 4. The Ca- 
noniſt poaſteth the puniſhment of heretickes to the 
common law. 5. The profeſſor of common law 
bandeth backe againe the puniſtunent of heretikes 
to the Canon law. 


I1, Dinifon, 


1 What thinges may bee tearmed Church-land 
by the auill law. 2. Of Churchyards the ſpirituall | 
Court ſhall hold iuriſdition by the common lawe. 
3- The right of gleabe lande 1s triable by the com- 
monlaw. 4. Lands deuiſed notſubicR to the iw- 
riſdition off the eccleſiaſticall Court 5. Suites for 
chattels real mult be in the ſpirituall court. 


12. Dinifon. 


1 That 6wpetronatus by the Canon law is deter- 
minable in the eccleſiaſtical court : and that it paſ- 
ſcth by the word (eccleſia.) 2. The divers ſignifica- 
tions of the word ecclefia at the common lawe, 3. 
The intereſt of the Parſon, patron, and Ordinarie, 
in the Church is ſhewed. What thinges doc 
make a patron by the Canon law. 5. [us patronatus 
is one of the proper obieRts of the common law. 6. 
That an aduoylſon licth in tenure. 


I 3. Dixifion, 


T Puniſhmentprolefjone fide concerning atem-- 
porall ate,is not to be adiudgedin the ecclefiaſtical 


court, 


 TheTable 


Court. 2. Periurie in an ecclcſiaſticall court puni- 
ſhable in an ecleſiaſticall court. 3. Lindwoods au- 
thoritie touching puniſhment pro leſione fides in tem- 
porall matters at hie eccleſiaſtical law 1s not admit- 
ted. 4 The barriſter diſproueth the generall cita- 
tions of Biſhoppes ad Sacramenta preſtanda by the 
common lawe. 5. Nomomath cncountreth hum in 
this point. 6. The cuill law agrecth with the Ca- 


non m matter of oathes. 


The Diuifions and principall 


contents ofthe ſecond Dialogue of 
Actions vpon the Caſe. 


I. Dinifion. 


I. He reaſon is ſhewed wherefore attio ininri- 
arum hath ſo generall a name at the Ciull 
law. 2. The barriſter compareth an a&i- 
on vpon the caſe at the common law to D.Stephens 
his water. | 
. 2. Diniſcon, 


x AnaQon vpon the caſc heth againſt the kee. 
per of a common Inne if goods bee embeaſiled. 2. 
If a ſtraunger lod&e with me by my conſent, and do 
embeaſil 2gods, the Innekeeper ſal not-bee char- 


oed. 3. Itmy ſeruant embeaſill my goodes,the In- 

Keeper ſhall not be charged. 4. By the cuill lawe 

the Innekeeper is to bee charged with ation if his 

ſeruants ſteale goods. 5, If through the default of 

the maſter of a 5 goods be (tolne, the owner 
E FeCOINPENICE, 


of the ſhip is to m 
3. Diniſon. 


The Tal: © 
3. Diniſion. 


x By thecuill lawitisnotneceſſarie,that there 
be mutuall- conſideration in contraftes. 2. Three 
ſorts of contraRes by the cull law. 3. What is 
a proper contract by the cull law. 4. What an 
mmproper contraRt 1s by the cull law. 5. What 
a moſt improper contra 1s by the cuill law. 6. 
The common-law admuttethno contra&s, but ſuch 


as be proper. 
4- Diniſion, 


x That no fare ought to bee payed for them 


- thatdie na ſhip,ifthe maſter of the ſhip did aflume 


to bring them ſafe to ſhoare, 2. Ita child be borne 
in ſcafarmg, nothing 1s to bee payed for that childe. 
3. The barriſter putteth a caſe of carying a horſe 
ſafe and ſound ouer Humber. 4. The Catmon 
law agreeth withthe cuull in caſes of mproper con- 
traces. 
: 5. Dini/ron 

T1 That by the common Jaw want of skill is to 
be puniſhed by an attion vpon the caſe , if there be 
an aſſumpſit eyther umplicatme or expreſſed. 2. 
That by the ciuill law want of skill onely is puni- 
ſhable. 3. By the Canon lawcraſſa & ſupina igus- 
rantianon excu/at. | 


6. Dinifiow. 


3 Circumuention doforalo puniſhable by the 


cull 


The Table 


cull law. 2. A difference at the cull law betwixt 
dolus malus and dolus bonus. 3. The ſame difference 
the Canon law obſerueth. 4. Dolwus malus _ 
able at the common law by an a&tion vpon the caſe, 
or a writ of deceit. 


7. Diniſion. 


I Contemptuous ſpeeches are not puniſhable 
by the ciuill law. 2. Opprobrious ſpeeches which 
proceede of malice are puniſhed. 3 Its obieted 
that the Grecans did tollerate farcalmicall ſpeeches 
againſt wicked men. 4. - Ariſtophanes is condem- 
ned for his bitter detraions. 5, The deuiſors & 
pa of Iibels puniſhable by the ciuill law. 6. 

he cannon law 1s ſeuere againft ſuch, 7. Re- 
porn ſpeeches puniſhable at the common lawe 

y an action vponthe caſc. 


The Diuiſfions and principall 


contents of the third Dialogue 
of Debtes. 


I Ebt may grow by writing, or efpecaltie. 
[) 2. Anobhgation may be by deed inden- 
ted at the cuull law. _ 3. What an enſtra- 
wentum —_— Is at the cull law. 4. 
Three ſorts of bonds by the cull law. 5. Debt ma 
grow by way of contract. 6. The canon law agreet 
with the ciu1ll in matters of bonds, & debts.7.Dcbts 
may grow by contra& by the common law. 8. An 
aftion of debt lycth at the common lawe for the 
loane of money. 9. An ation of debt lycth at the 
Ss common 
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TheTable. 


common law for a meere duetie. 10. An oblies. 
tion made after a contract d<1{lolueth the contra 
the common law. 11. A manmay bee bound by 
deed indented by the common law.” 12. A ſta- 
tute-bond is reſembled to an inſtrument of warran- 
tic at the ciuill law, 23. A deed razed 1s not good 
at the common law, 14 The common law agree- 
eth in ſubſtance with the ciuill lavy ua the three ſortes 
of bondes. 15. The common law diflenteth from 
the cul law in not making the redeliueric of a bond 
an acquittance, 


2. Diniſion, 


2: Thatbythe cull law the executor ſucceedeth 
in ouinerſum insdefuniti. 2. Infinuation of a will 
neceſſane by the cuill law. 3. By the cuill law the 
executor or adminiſtrator ought to make an inuen- 
toric of the goods of the partie deceaſed. 4. The 
power of the executor dependeth wholly vpon the 
will of the tceſtator by the Common lawe. $5. 
According to the common lawe a deuiſe is of no 
force vntill the death of the deuiſor. 6. Thecom- 
mon law agreeth with the ciuil in the inſfinuation of 
walles. 7. That an a&on of debt wil lie againſt 
\ theordinarie. 8. The commonlaw agreeth with 
, the ciuill in admuniſtring goodes compriſed in the 
Inuentorie according to the teſtament. g. What 
may properly bee ſaid to bee aflets in the hands of 
the executors. 


3. Dinifion, 


T The rigorous lawe ofthe Romanes in their 
| execution 


The Table. 


execution for det. 2. The execution of the Ro- 
maines greatly to bee reproouecd , becauſe it did 
depriue men of buriall. 3. That the rigorous Law 

execution for dette was afterward abrogated by 
the Romanes. 4. That by the Ciuill Law execu- 
tion licth for dette ypon the goods of the partie,and 
how far forth the word (goodes) extendeth. 5. A 
fower-fold execution for dette at the common Law. 
6. The execution of goodes by Fiers facias is ope- 
ned. 7, Execution by Elegit is opened . 8. Exe- 
cution ypon ſtatute merchant is opened . g. Exe- 


cution by Capias ad ſatis faciendum 1s ſheywed. 


The diniſions and principall 
contents of the fourth Dialogue, 


"of Accomptes. 
I. Dini{ion, 


x. ] N what caſe a man is accomptable at the Ciuill 
[ Law per aftionem eftimatoriam. 2. T he difte- 
rence of a generall and aſpeciall Bailie at the 
common Law. 3. What things belong to the 
charge of the Baihe of a Mannour. 4 That by the 
common Law if the Baihe be premdicial to his Ma- 
fter , he 1s to make recompence. 


2. Dine{ror. 


2 By the Ciuill Law the Bailieis diſcharged , if 
the Maſter intermeddle. 2. That by the comon law 
as well as by the Cull, he that is put in ſpeciall truft 
to procure the profit of an other, 15 accomptable. 

SI 3oDitti= 


The Table. 
3. Dixiſion, 


x Accompt ought to be made to the Executors 
by the Ciuill Law. 2. The ſame is warranted by 
the common Law. 3. Thatawrit of Accompt by 
the Canon Law , will not lie againſt executors , vn- 
leſle it be in ſome ſpeciall caſes. 


4- Dimiion. 


x What authoritie may be aſſigned to a bailie by 
the cuull Law. 2. Thedifference of an authoritie, 
a charge, and commaunde by the cuill Law. 3. 
The Canon Law is againſt the difference : So like- 
wile is the common Law. 


5. Deniſon, 


Tz Thedifference betwixt a Bailie, a Sollicitor, 
an Attourney and a Deputie, is ſhewed out of the 
cuull Law. 2 . The difference holdethnot in the 
Canon Law. 3. The common Law according to 
the aforeſaid difference more agreeth with the cuill, 
then with the Canon Law. 4. That by the cull 
Law,contrary to the common law, there is no man- 
ner of intereſt in a Deputie. 


6. Diniſion, 


T7 Thatthe Bailie or Attourney may not take 
balfe the land, for the purchaſing or compaſlling of 
the other halfe. 2. That the like matter 15 forbid- 
den by the Canon Law. 3. The common Law 
agrecth with them. 


Te Diti- 


TheT able. 
7. Diniſin. : | 
x: - Two ſortes of Accomptants by the Cuull 


Law. 2. Likewiſe by the Canon Law.. 3. And 
alſo by the common Law. 


The diutſions and principal 


contents of the fifth Dialogue, 0 
Walt done na mans ground. 


1. Dini/on. 
I. F what thinges Waſt may be committed by 
the Ciuill Law. 2. Cutting of Wood in 
Sylna ceaua by the cull Law is no Walt . 3. The 
common Law agreeth with the cull, that Waſt 
may be in the decaie of an houſe. 4. A ſpe- 
ciall couenant will binde the partie to repaire hou- 
ſes and walles battered downe by violence vnrefiſta- 
ble, by the common Law. 5. The tenant by the 
common Law, may cut Trees for the reparation of 
houſes. 6. The common Law agreeth with the 
Ciuill in the cutting of /ilua cedua. 7. TI he com- 
mon Law agreeth with the Cuill in tollerating the 
lopping of Trees , which may be auaileable for 
- ther groweth. 
2, Diuiſon, 


7 That both by the Cuill and common Lay, 
where Jand 1s empeired by the inundation of water, 
this 1s walt. 


3. Dinifion, 


x That by the common Law,he that commeth to 
land 
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The Table. 


land by an other mans graunt, ought to vſe it accor- | 
dihg to the yy . 2. The Gigging for coale or. 

claie in the land demiſed is W the common . 
Law. 3. Theluffering of the ground to become 
ruſhie, or weedie, by the common Law is Walt, 
4- That the Cuull Law agreeth with the common 
Law,in ſuffering one to amend conduit-pypes nan 
other mans ground. 


3. Dixiſion. 


1 Thepuniſhment of Waſtby the Ciuill Law. 
2. The puniſhment of Walt by the common law. 


The diuiſions and principall 


contents of the ſixth Dialogue, 


of Parceners. 
1. Diniſion. 


I. Wo ſortes of Parceners : Parceners by the 

| common Law,and Parceners by Cuſtome. 

2. Who be Parceners by the common 

Law. 3. Who be Parceners by the Cu- 

ſtome. 4. That by the cuill Law where 3. heires 

are inſtituted , they are not reputed as one here. 

5. Thatby the common Law Parceners are repu- 

ted as one heue, asto the diſcent of the land. 6. 
Parceners mn regard of the particion are accepted as - 

ſeucrall perſons. 
2, Diniſon, 


x The Statute of 31.H.8. giueth a writ de Par- 
titione facienda , as well to Iointenants , and Te- 
| naits 


nants In common, as to parceners. 3. The three 
ſeuerall ations againſt Parceners, Tointenants, and 
Tenants in common by the Cuuill Law. 


3. Dinifion, 


x Diuerſe kindes of Particion at the common 
Law. Furſt: Aparticionto haue a third part, ora 
4. part. 2. A partiaon by way of releaſe. 3. Par- 
ticion by the 9 of a thing de news 4. Parti- 
cion by way of reſeruation. 5. Particion by taking 
the third part , or the fourth part of the profites. * 6. 
A difference in the Ciuill Law , where a thing that 
hath partes coberentes is diuided , and where a thing 
that hath partes diFantes. 


The diniſions and principall 
contents of the ſeauenth Dialogue, 
of Conditions. 


1. Dinifon. 


x. S! ) doth not alwaie fignifie a condition in the 
Ciuill Law. 2. Sometime it fignifieth an 
vncertaine cauſe. 3. Sometime it ſignifieth a cer- 
taine cauſe. 4. Sometime an vncertaine cuent. F. 
Sometime a condition. 6. ( $3) doth fignifieth an 
vncertaine cauſe at the common Law. 9. (Ss) ſig- 
nifteth a certain cauſe at the common Law. 8. Like- 
wiſe an vncertaine cuent by the common Law. 9. 
Likewiſe a condition. 
2, Dins- 


1% 3 


The Table. 
2. Dini/on. 
x The word (Nifs, Fu vnleſſe, doth ſometimes 


fignifiea condition at the Emi Law. 2. How a 
modification or limitation of a graunt is made. 3. 
A difference betwixt a hmitation, and a condition 
at the common Law. 4. The common Law is 
more ample and large-handed then the Cuull Law 
an matters of limitation. 


3. Dinifion. 


T1 (Rarſiu,) or the word (againe) ſignifieth once 
againe by the Cuuill Law. 2 . How farre forth a 
_ of reſtrauntis to be extended by the common 

aw. ” 


4+ Dinifion, 


| 2. Anagreement by word may defeat a matter 
in writing by the cull Law. 2. The common Law 
15 quite contrarie to the aforeſaid aſſertion of the 
Il Law. 
5, Diniſion, 


xz Three ſortes of impoſlibilities at the Cuill 
Law. 2. What impoſſibiltas iwres is at the Cuuill 
Law. 3. What impoſiibilitas fats 15 at the Cuull 
Law. 4. Impoſubilitas natwre by the Cuull Law. 
5- Whuch be conditions againſt Law by the cen- 
ſure of the Canon Law. 6. What conditions un- 
pollible mn faR arc at the common Lay. 


G. Dinife 


The Table. 


6, Diniſien, 
1 Conditions by the ciuill law are taken ac- 
cording to equitice. 2. The common lawe taketh 
conditions many times ſtriftly. 


7. Dixiſion. 

7 There may bee a ſubſtitution conditionall of 
one heire after another, or one executor after an 0- 
ther at the ciuill law. 2. The heire at the cull 
law mult ſuccedere in vnixer ſuns ins defuniti. 3. BY 
will according to the common law an entre ms be 
limited to a ſtraunger. 4. The aduantage of en- 
try linuted to a ſtranger, is in the late reports doubt- 
ed of. 5. That the entry for the condition broken 
defeateth the whole eſtate. 


Errata. 
Faulres, Page. Corre(tons. 
nations fol. 2. a. matrons. 


(There want theſe words, fol. 4. a. There bee two 
ſorts of tithes eccleftaſticall and feudall. ) 

ſtande fol.6.b. ſue. 

( There want theſe wordes, fol. 10.a. (or Darius) 


linea 22. 
Tertorike i17.b. Teutonike. 


harde 38.4. pou | 

fate ) 9.b. oote. 
uerpercie 60.4. uerperie., 

Lg 69.b. 1 


FINIS 


